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The Utility Security Owners 
Get Together for Self-Defense 


As our legislators are blithely voting to spend public 
funds, the cost of government is rising at an alarming 


rate. 


The increase in taxation of the public service 


corporations has now become so extravagant that the 
stockholders are beginning to call a halt. This article 
tells what they are doing about it. 


By HERBERT COREY 


HEN I was a rather youngish 
\ V reporter in Cincinnati, Mor- 
ris White was the principal 
banker. He is dead now and I am 
no longer afraid of him, so I shall 
state that while I regarded him with 
immense respect he aided me in form- 
ing that air of a startled fawn by 
which I was widely known. For 
years I jumped when any one cleared 
his throat. On one occasion Mr. 
White looked at me with positive 
hate: 


“I am tired,” he rumbled. “Try- 


ing to take care of stockholders who 
will not take care of themselves.” 

A weak thought came to me. I 
would placate this man. I would 
synthetically caper before him. 

“Why do you not let them look out 
for themselves?” 

“They won’t,” he growled. “Stock- 
holders never do.” 


ge line clung like a burr. Oc- 
casionally it seemed that Mr. 
White had been unduly disdainful of 
stockholders, but for the most part 
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events supported him. Sometime later 
Bert Williams, the dark Kansan who 
was one of the finest artists the Unit- 
ed States has ever known, qualified 
as an economist by adding an unex- 
pected verse to an old song. Mr. Wil- 
liams asked who would believe that 
security holders could get together for 
protection and answered the query 
with one word: 

“Nobody.” 

But nevertheless, the security hold- 
ers are now doing precisely that. 
Many thousand of them. The Secur- 
ity Owners Association is a body of 
stock and bond holders who in the 
aggregate are the real owners of the 
properties. The function of the or- 
ganization is to protect their invest- 
ments in the railroads and utilities 
against injury. There are politicians 
who—set against the background of 
an uninformed public—are as danger- 
ous as a hungry snake in a nest of 
eggs. Nor will the Security Owners 
Association tolerate the spoliation of 
properties by incompetent or wrong- 
headed managers. The aim of the 
organization is to compose whatever 
differences arise between the utility 
management and the public or be- 
tween the utility management and 
labor and to interpret railroad and 
utility situations to other investors 
and the public. 

Fifteen billion dollars of the forty 
billion dollars invested in railroads 
and utilities are represented in the 
organization. Its members are kept 
informed on the significant develop- 
ments of the day. The growth and 
direction of public opinion are noted. 
The mistakes made by railroad and 
utility managements are commented 


on. 
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I was something of a doubter when 

I began an inquiry into the activi- 
ties of the association. Not that I 
doubted its good intentions. The 
names of the men on its executive 
committee were heartening, for 
among them are fifty-two officials of 
banking institutions of the first rank, 
eight presidents of major insurance 
companies and one vice president, and 
other men who occupy equivalent 
rank in the financial world. But I 
was skeptical of the ability of any 
organization to keep the American se- 
curity holder interested in his own 
defense. It is true that stockholders 
of individual corporations have signed 
proxies or gone to the courts with 
plaints, but collective action has 
seemed beyond their range. For the 
most part they make me think of my 
old friend Mrs. Wilbur Day, who 
shared with her husband the responsi- 
bilities of a sheep ranch near Sun 
Dance, Wyoming. At that period 
cattlemen thought a little less of sheep 
men than they did of prairie dogs, 
which is very little indeed, and they 
displayed a manly candor about it. 
After a more than usually distressing 
manifestation Mr. Day sought to 
cheer Mrs. Day. 

“You stick to me, mother,” said he, 
“and the time will come when you will 
see me pull my pants on over pure 
silk.” 

Mrs. Day gave him a dull look. 

“Tt don’t hardly seem,” said she, 
“like it’s going to be worth it.” 

Perhaps this indifference on the 
part of the American security holder 
has been due to his ability to read the 
tape. A stockholders’ meeting in 
England is as solemn as a state fu- 
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neral, and if the management fails to 
produce the affidavits of eyewitnesses 
the subsequent proceedings are pain- 
ful to a degree. The only amusing 
stories ever printed in the London 
Times are those in which a K.C.B. 
writhes under the proddings of a 
green grocer who is in the red. As 
an admirer of the American spirit I 
prefer to believe that our security 
holders sell short when their stocks 
go sour, rather than be not quite a 
gentleman in public. Yet it must be 
admitted that selling out is not pre- 
cisely a means of defense. 


HE National Association of 

Owners of Railroad Securities 
was organized in 1917; in 1927 it 
shortened its name to the Security 
Owners Association and broadened its 
purposes to take in the utilities. It is 
not connected with either railroads or 
utilities as industries, but it represents 
the owners of the securities. Among 
these owners are not merely individ- 
uals but the great fiduciary institu- 
tions. Each one of the 65,000,000 
Americans who carry insurance poli- 
cies and the 12,000,000 Americans 
who have savings in mutual institu- 
tions is directly concerned with the 
safety of these securities. It is esti- 
mated that 45 per cent of the obliga- 
tions of the railroads are held by life 
insurance companies and mutual sav- 
ings banks. I have no figures at hand 
to show the extent to which they have 
invested in utility securities. 


e 


The association aims to codperate 
with the executives of railroad and 
utility companies, as well as to aid in 
the defense of its members’ invest- 
ments when affected by nation-wide 
factors. That codperation also in- 
volves a friendly relation with union 
labor. It was S. Davies Warfield, of 
Baltimore, the first president of the 
association, who defined the associa- 
tion’s place in this formula: 

“If a company gets into trouble the 
executives hold their positions. They 
are needed to go on managing. 

“The employees hold their jobs. 
They are needed to go on working. 

“Only the security holder loses.” 


M* Harrison suggested that the 
reason for owning a security is 
that the owner wishes to be secure, and 
that this could best be accomplished if 
the owners and the managers worked 
together in harmony. If a question 
arose as to policy, it was desirable that 
the men who are the true source of 
authority be in a position to express 
their views clearly to the men whose 
task it is to carry out the policy. He 
made it clear that the Security Own- 
ers Association believes that the in- 
terest of the investor is best protected 
by carefully safeguarding the rights 
of the public. 

The idea that security owners 
should combine to assist in the de- 
velopment and protection of their 
properties seems to have been definite- 
ly new to some of the executives. Yet 


They have no desire to inter- 


“THE new idea is that the owners of the securities wish 
their securities to be secure. 


fere in the management unless and until the executives 
stoop to folly. Then they would see what they would see.” 
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the executives hold their positions by 
the vote of the majority stockholders 
and it would be difficult to find a 
reason why they should not be joined 
in formulating plans or carrying out 
projects of importance. Security own- 
ers have no desire to interfere in the 
management unless and until the ex- 
ecutives stoop to folly. Then they 
would see what they would see. 


| gr any Mr. Harrison was asked by 
the leaders of the railroad unions 
to meet them and get acquainted. 
They thought of him at first as an 
emissary in disguise of the executives. 
That is the natural way in which they 
would think of him. The rules of the 
game as played in the past provided 
for only two players—the bosses and 
the workmen. They had not thought 
that the owners would take a hand. 
One grand old man who began life 
with a pick and had worked his way 
to a high place in American labor be- 
gan a speech that fairly thundered. 
He was carrying the assembly with 
him and Harrison knew it. There 
was right on both sides and plenty 
of stubborn anger: 

“You talk like a railroad presi- 
dent,” said Harrison. 

The ice was broken. 

The temper of the meeting changed 
with the laugh that followed. Not 
once since the initial meeting have the 
representatives of labor shown hos- 
tility toward the Security Owners 
Association. There has not always 
been agreement—far from it—but 
the representatives of the owners and 
of the employees have been able to 
thrash out the disagreements in amity. 
They have become such good friends 
that they have been able to be frank. 
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Mr. Harrison has been able to con- 
vince them of the sincerity of his pur- 
pose; his desire to give them a closer 
sympathy and understanding with the 
problems of management to the end 
that greater friendliness and codpera- 
tion and resulting efficiency in the op- 
eration of properties might result. 

The result has been a surprising 
friendliness of relation on the neutral 
ground afforded by the association. 
Talks over lunch tables have been fre- 
quent and emollient. Each side has 
been able to hear the other’s side ex- 
pressed conversationally. That always 
helps. 


Bone first appearance of what is 
now the Security Owners Asso- 
ciation was in 1917. The war had 
been ripping away for three years. 
Then the United States declared itself 
in with that masterly confidence in 
the spoken word that made us unique 
among nations. We believed that we 
were so all-fired smart that in almost 
no time at all we could short-cut our 
way to victory. Our airplanes were 
to blacken the sky, fleets of stone boats 
were to provision the Allies, and a 
million men were to spring to arms 
over night. It was at this time that 
the master minds in Washington had 
the idea of taking the railroads away 
from the men who knew how to run 
them and turning them over to the 
politicians who did not. A minor de- 
fect of the scheme was that it threat- 
ened to destroy the value of railroad 
securities. 

I mean just that. Destroy. Once 
a politician gets into a property it has 
about the same chance of life that a 
lame mouse has with the great horned 
owl. 
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ce HE association is calling to the attention 
of our free-handed state and national 
legislators the frightening growth in tax bills 
To be more precise, it 
is calling this to the attention of the men who 
pay the taxes and elect the legislators. 
The extravagant rise in the taxation of the 
railroads and utilities is noted, but this does 
not affect John Citizen until it gets home to 


in the last few years. 


The Utility Security Owner Is Becoming Informed About 
the Extravagant Rise in Taxation 





him. The association is bringing it home.” 





| gerwomees of the security holders 
whose interests were endangered 
was called for Baltimore in May, 
1917. The decline in the values of 
railroad securities had already been 
frightening. No one could tell what 
might happen under government di- 
rection except that it would not be 
for the best. The association was or- 
ganized with S. Davies Warfield as 
president and through its members 
and agents at once went to work. 
Through their efforts the contract un- 
der which the government took over 
the railroads was rewritten for the 
protection of the security holders. 
When the roads were returned to 
their owners many of the provisions 
of the law were framed at the sug- 
gestion of the members of the associa- 
tion. An amendment to the Trans- 
portation Act of 1920 was secured 
through which the roads were able to 
get funds for the replacement of their 
worn-out and antiquated equipment. 
The association has codperated with 
the Interstate Commerce Commission 
in an effort to coordinate the services 
and facilities of railroads. 
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B* 1927 it was recognized that the 
picture was changing. Public 
utilities were coming under fire. 
There will be no disposition on the 
part of any one, I think, to maintain 
that all of the utilities were blameless. 
Hostility was being shown to the utili- 
ties by men who are honest believers 
in socialization and by others who 
found in such hostility an easy road 
to political favor. 

New ideas of taxation were being 
put forth. Public ownership was of- 
fered as a cure for private living 
costs. Corporations were being criti- 
cised by evangels who knew they 
could run them better than the men 
who owned them. Commissions were 
popping up everywhere with authority 
to ask questions at great expense to 
the questioned. Many of these queries 
were openly framed for political ef- 
fect. The attacked utilities were tak- 
ing all this as a dry land farmer does 
a hot wind. They did not like it but 
they were afraid to do anything about 
it. Even to pray against it might be 
rated as impious. 

Whereupon the National Associa- 
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tion of Owners of Railroad Securities 
broadened its purpose and shortened 
its name. The utility security owners 
were included. 

It became more militant. 

Now it proposes to meet the attack- 
ing politicians on their own ground. 
To do so it has taken a leaf out of 
the most effective political organiza- 
tion on record. Whether you like a 
noggin of rum at bedtime or believe 
that a beer bibber is a lost soul, it 
will be admitted that the Anti-Saloon 
League’s managers knew their busi- 
ness. They operated on the theory 
that a minority that cannot be scared, 
bought, or kissed off can control al- 
most any district. When William P. 
Anderson was the League manager 
in New York state he put that suc- 
cinctly : 

“We look bigger than the Capitol 
at Washington to the candidates for 
Congress,”’ said he. 


Bene are many thousands of 
members of the Security Owners 
No-account men do not 
save money and buy stocks and 


Association. 


bonds. If they were not organized 
they would be helpless. One man 
would vote this ticket and his neigh- 
bor would vote that ticket and one 
hand would wash the other. That is 
not the way to get results. 

The association has organized a co- 
Operating council of 5,000 members, 
in 433 congressional districts in the 
United States. The members of the 
council report to the association upon 
conditions which affect general busi- 
ness and the railroads and utilities 
and they make suggestions for their 
remedy. They know the men who 
know the men who own the stocks 


and bonds. They can talk to their 
neighbors ; they can explain problems 
of today to those who may not have 
an opportunity to investigate. This 
will possibly be regarded as high trea- 
son by some. The radical rarely 
wants the facts. It is he who is most 
vociferous in demanding free speech, 
but only wants his own speech to be 
free. John Spargo tells that, while he 
was a convinced socialist, being paid 
by socialists to speak in schoolhouses 
and write in magazines, the socialist 
saw nothing wrong in what he was 
doing. When he stopped being a 
socialist they tried to bar him from 
the schoolhouses. It makes a great 
deal of difference whose goose is be- 
ing plucked. The Security Owners 
Association seems to have taken as 
its motto: “More light.” 


HE reporting members of the co- 

Operating council tell frankly of 
districts in which a strong sentiment 
exists for the public ownership of 
utilities. They can give the reasons 
why, too. 

“The public ownership people are 
campaigning constantly. Our side 
never has a word to say. 

“The company is not well liked. If 
a proposition to take it over by the 
city were put to a vote it would win. 

“It does not give good service. It 
would be comparatively easy for it to 
improve the service but nothing is 
done. 

“The officials are not friendly. The 
employees are rude and unobliging. 
There is local objection to foreign 
ownership and direction.” 

In reading over a digest of the re- 
ports from 427 congressional dis- 
tricts represented out of the 433 I was 
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the attacking politicians on their own ground. To do so 
it has taken a leaf out of the most effective political organi- 
zation on record. The association has organized 
a codperating council of 5,000 members, in 433 congres- 
sional districts in the United States.” 


e 


g “Now the Security Owners Association proposes to meet 


struck by the recurrent expression of 
this thought : 

“The best protection against gov- 
ernmental interference is better serv- 
ice.” 

Corporation executives may not put 
thumbs in their armholes when they 
read that, but it is worth thinking 
over. The expression of the thought 
is proof that the association is pre- 
cisely what it professes to be, and that 
is an association of owners who are 
concerned about what may happen to 
their securities. There is another 
proof of that. The owners do not 
enjoy the querulous scoldings which 
some utility executives give the public. 
All the executives say may be the 
truth, but they say it in such a way as 
to lift the belligerent hackle on the 
popular neck. 

“Keep the corporations out of poli- 
tics’ many of the reporting council- 
men advised. It is human nature for 
the individual to fight a company. 
The same man will not fight the man 
who owns stock in the company. The 
set-up is changed. 

It is also advised that the execu- 
tives refrain from political activities. 
They do the cause harm when they 
get eloquent. The broad general prin- 
ciple seems to be recognized that use 
must be made of political forces to 
defend properties. When this is nec- 
essary, however, it is the work of the 
individual owner, and not the cor- 


poration. The individual can create 
a sentiment that can take the govern- 
ment out of the barge business and 
require truck and bus operators to 
pay fair compensation for the use of 
thoroughfares furnished at the cost 
of the taxpayer. 


n the whole the reports are opti- 

mistic. Few of the reporting 
councilmen fear that public ownership 
will ever evict private ownership of 
the utilities. American sentiment is 
against public ownership. The best 
arguments for it, they say, are to be 
found in the mistakes, the greediness, 
and the dictatorial attitude assumed 
by some executives. The reporting 
railroad presidents do not fear that 
the railroads will not be able to over- 
come the difficulties they are encoun- 
tering at present, although they em- 
phasize the need for constructive co- 
Operation by the security holders. 

By that they mean the creation of 
sentiment which will be reflected at 
the polls. 

Among the difficulties they list are 
unfair competition by the government, 
regulation that is progressively be- 
coming a niggling interference with 
operation, and the refusal to permit 
roads to engage in all forms of trans- 
portation when needed to round out 
the service. One president observed 
that popular opinion compels railroads 
to fight their case out in the courts and 
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before regulatory bodies instead of 
appealing directly to the people. This 
story needs a tag line. 


HE association is calling to the 
attention of our free-handed 
state and national legislators the 
frightening growth in tax bills in the 
last few years. To be more precise, 
it is calling this to the attention of the 
men who pay the taxes and elect the 
legislators. In 1913 the average fam- 
ily paid $135 in Federal, state, and 
local taxes—which is a sizable bit of 
money—but by 1929 it had grown to 
$460. The extravagant rise in the 
taxation of the railroads and utilities 
is noted, but this does not affect John 
Citizen until it gets home to him. 
The association is bringing it home. 
“Nearly one fourth of the property, 
activities, and traffic of the railroads 
in 1929 were devoted to producing net 


earnings sufficient to pay the tax on 
railroad property as a whole. 

“Public utility taxes during 1928 
could have furnished the entire tax 
levy of the cities of Boston, Philadel- 
phia, Detroit, and Chicago. They 
could have paid the entire expense of 
the United States Navy and had 
enough left over to meet the deficit of 
the Post Office Department. 

“They could have made up the in- 
come taxes for all persons having in- 
comes of less than $100,000 a year.” 


HETHER he likes it or not, John 

Citizen is paying these taxes out 
of his own pocket. And every time a 
tax rate is boosted it is because state 
or national legislators have spent more 
money. The Security Owners Asso- 
ciation is offering that to John Citi- 
zen to think over. 

May it give him a headache! 





The Rate of Return Allowed by Law 
to the Utilities 


Cus have repeatedly held that it is impossible to fix a definite 
percentage of return on utility investment as “reasonable.” 


impossible for them to say: 


It is 


“This hereafter shall be the rate of return employed in all cases 


because it is a fair rate.” 


Tomorrow it may be either excessive or inadequate. 


Nevertheless, while specific allowances acknowledged by various 
tribunals to be fair and reasonable have fluctuated from time to time, 
they have always appeared to fall somewhere between 5 per cent and 
9 per cent of the fair value of the property involved. Investigation of 
all the cases published in Public Utilities Reports from 1915 to 1930 
reveals the following schedule of allowances: 


5% 6% 7% 7% 
or or to or or 
better better 8% better better 
14 45 43 57 13 
16 43 31 86 12 
24 73 38 66 16 


A computation from these figures yields an average rate of return 
of 7.41 per cent for gas companies, 7.50 per cent for electric com- 
panies, and 7.22 per cent for telephone companies, a composite rate 
of 7.38 per cent for all three companies. 


8% 9% 
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The Power Trust, the Politician 
and the Plunderbund 


ParT III 


The Three Water Witches—Boulder Dam, St. Lawrence, 
and Muscle Shoals—Brew a Political Broth 


In the following instalment the author tells how each of Uncle Sam’s 

three major hydroelectric power projects had their beginnings in wholly 

different ventures, how each was drawn into the political arena by a dif- 

ferent route, and how all three are now being exploited as a part of the 

campaign of the liberal-radical group in their campaign to bring the utili- 
ties under government ownership and operation. 


By ERNEST GREENWOOD 


OT sO very many years ago the 
N socialists and various allied 
groups of radicals abandoned, 
publicly at least, their announced pro- 
gram of nationalization—(that is, 
government ownership and operation 
of all processes of production and dis- 
tribution including transportation, 
communications, electric light and 
power, mines, manufacturing, and ag- 
riculture)—in favor of concentration 
on some one industry and, as it has 
so happened, even on isolated units 
of some one great national industry. 
Communism—and nationalization ac- 
cording to the socialistic use of the 
word is only a species of communism 


differing not at all in principle from 
the Russian system—has but little ap- 
peal for the great mass of the people 
in a country such as ours where the 
capitalistic system, in spite of its 
faults and occasional inefficiencies, 
has produced the means for a stand- 
ard of living for all classes far su- 
perior to that of any other country 
in the world. 

The World War provided them 
with what looked, at first, like a gold- 
en opportunity to make a fresh start 
with an entirely new layout. It was a 
scheme which, while it might mean a 
postponement of “Der Tag” when 
they would be in control of the Unit- 
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ed States sector of the world revolu- 
tion and our participation in interna- 
tional conferences would be confined 
to their hand-picked delegates to the 
Third, or Fourth, or Seventh Inter- 
national, would nevertheless assure 
ultimate success to some future gen- 
eration. 


HIS opportunity came gliding 

over the horizon when the gov- 
ernment undertook the operation of 
the railroads as a war emergency 
measure. 

Now there was every reason in the 
world for centralizing control of 
transportation when the nation was at 
war except a socialistic one. Every- 
body was entirely too busy to give 
any thought to the socialists at that 
time, except when some particularly 
radical group offended the whole na- 


tion by an obstructionist or pacifist 
attitude toward the prosecution of 


the war. Fortunately these occa- 
sions were very few and of little im- 
portance. 

Railroad executives endorsed the 
idea of centralized control in order 
that priority might be given to the 
movement of men and materials all 
along the line and gave their services 
freely in the work of organizing that 
control. Organized labor exhibited 
exactly the same patriotic attitude 
and everybody codperated for the ac- 
complishment of a single purpose— 
the movement with all possible speed 
of men and of those materials with- 
out which our armies would be utter- 
ly useless. 

So no one thought of the possible 
implications of government operation 
of the railroads during an emergency 
except the socialists, and for a time 


they kept very quiet about it. 


AT the war was over and all the 
glaring inefficiencies of govern- 
ment operation of transportation in 
times of peace became more and more 
apparent the socialists began to show 
their hand. 

If the government could operate 
the railroads successfully in time of 
war there was no reason why it could 
not do the same thing in time of 
peace. 

This may sound quite logical but 
if we accept it as sound reasoning we 
must deliberately overlook one or two 
most important factors. The govern- 
ment in its operation of the railroads 
was not at all concerned with eco- 
nomic laws which must be observed 
if any enterprise, whether it be a rail- 
road or a corner grocery store, is to 
be, and remain, a permanent part of 
our economic structure. To the gov- 
ernment the railroads simply repre- 
sented physical property with which 
it could accomplish its war purposes 
and it was only concerned with set- 
ting up a situation where some cen- 
tral author’ty had control over the 
movement uf trains, freight, and men 
anywhere in the United States with- 
out interference on the part of trains, 
freight, and men which were non- 
essential. Incidentally, government 
ownership and operation of transpor- 
tation in Europe is due in a large 
measure to a feeling of “military 
necessity” on the part of govern- 
ment; the people of various European 
nations or of any other nation do not 
generally feel that the railroad sys- 
tems of Europe are superior to ours 
or that their virtues are due to gov- 
ernment ownership and operation. 
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HE American railroads got in a 

bad way in so far as the condi- 
tion of their physical properties and 
rolling stock was concerned but no 
one gave a hoot as long as the war 
was on. The winning of the war 
was first in everybody’s mind—ex- 
cept in the case of a certain type of 
. pacifist with a twisted order of intel- 
ligence. 

After the war was over, it was dis- 
covered that not millions but billions 
of dollars would be required to restore 
the railroads to their pre-war condi- 
tion and general efficiency. The tax- 
payers became restless. They de- 
manded that these railroads be re- 
stored to their former owners and 
operators. The government was in 
favor of such a move and finally 
handed the roads back. 

It was estimated that government 
operation had cost the American tax- 
payers more than one and a half bil- 
lion dollars. 

But the taxpayers did not care very 
much. The war had been won and 
the winning of the war by the Allies 
had been, after all, the great objec- 
tive. 


| ewe this was not at all to 
the liking of the socialists, who 
had seen in the retention of the rail- 
roads by the government the first big 
step in their new program of nation- 
alization of one industry after an- 


e 


other until complete communism had 
been accomplished. But they could 
not say very much, for both the gov- 
ernment and the vast majority of the 
people were intent on returning the 
roads to their former managements. 
Conscientious objectors to such a 
move might become extremely un- 
popular. 


Piping around for some other 
great national industry on which 
to center their attentions, their aggre- 
gate eye naturally fell on the light and 
power industry. 

The rapidity of the development of 
the electric utilities had been phenom- 
enal. Its properties represented bil- 
lions of dollars of invested capital. 
Its very bigness rendered it particu- 
larly susceptible to criticism whether 
justified or not. It represented a very 
great accomplishment of men still 
alive and active in the public service. 
It produced a commodity which 
touched the lives of nearly every man, 
woman, and child in the United 
States. This commodity was fully as 
necessary as transportation, and, in 
fact, had made tremendous contribu- 
tions to the development of transpor- 
tation. The nation had been tremen- 
dously enriched by it and, therefore, 
a lot of folks must have acquired un- 
earned riches. 

The important place occupied by 
the electrical utilities in our economic 


which the government may have to undertake any develop- 


q “THE only excuse as well as the only constitutional right 


ments of any kind on inland waterways except in the pub- 
lic domain is the improvement of navigation. . . . If 
water power is developed it must, ostensibly at least, be 
developed only as a by-product.” 
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structure presented unlimited oppor- 
tunities for the wrecking crew. 


“W E'LL attack the electrical util- 
ity industry piece-meal,” they 
said. “We'll preach municipal own- 
ership of the local light and power 
plant in every community where there 
seems to be the slightest dissatisfac- 
tion with service or rates. We'll 
preach the doctrine of water powers 
as great national resources belonging 
to all of the people and with the crea- 
tion of which man had nothing to do. 
We'll proclaim the fact that water 
runs down hill and costs nothing; 
that, therefore, no one man or set of 
men has any right to profit by this 
law of nature at the expense of his 
fellow men. We'll urge the comple- 
tion of the Muscle Shoals project and 
the authorization of the Boulder 
Canyon and St. Lawrence river proj- 
ects and their operation by the Fed- 
eral government as yardsticks to 
prove that the government can gen- 
erate and distribute electricity for less 
money than this terrible ‘power trust’ 
in charging a helpless people. Above 
everything else we'll concentrate on 
Muscle Shoals, Boulder Canyon, and 
the St. Lawrence river. Here are 
three great powers which are as yet 
undeveloped and private capital does 
not seem to be particularly interested 
in developing them. We'll get the 
government to do it and thus provide 
us with ammunition for our war on 
capitalism.” 


HE consistent failure of the so- 
cialists and their allied organiza- 
tions to make any progress with that 
portion of the program which had to 
do with the development of a senti- 


ment in favor of municipal owner- 
ship—the sentiment against it has 
been growing—brought undeveloped 
water powers more and more into the 
limelight of their regard until it f- 
nally settled down on these three 
projects. 

The Wilson Dam was completed 
and the hydroelectric plant is now be. 
ing operated by the government with 
a privately owned and operated com- 
pany distributing the product. 

Boulder Canyon Dam and its at- 
tendant electric power plant has been 
authorized. The St. Lawrence river 
development project is still on the lap 
of the gods. 


Gi is by no means my intention to 
deal with these three projects and 
their economic virtues and vices in 
this one introductory article. I pro- 
pose to give each project a separate 
treatment in succeeding articles. 
What I do hope to do, however, is 
to give a sketchy picture of the events 
leading up to governmental action on 
them and show why they cannot be 
treated simply as three great water 
power projects having exactly the 
same characteristics both as to the 
reasons for their initiation and as to 
their ultimate future as government 
enterprises. 

These three power development 
projects are entirely different, have 
nothing in common, and there can be 
no similarity in any discussion of 
them. Economic factors, of course, 
must be considered. 


] T is a well-known fact that the only 
excuse as well as the only consti- 
tutional right which the government 
may have to undertake any develop- 
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How Uncle Sam’s Three Navigation and Reclamation 
Ventures Were Diverted Into “Power Projects” 


MuscLE SHOALS development began as a 
navigation project and was side-tracked into a 
nitrate issue by the emergencies of the World 


War: 


BouLpER Dam began as a flood and reclama- 
tion control measure; power was a by-product 
designed to help pay interest on the invest- 


ment: 


Sr. LAWRENCE is an international highway, 
but it has gradually become, potentially and 
politically, at least, a hydroelectric power 


project. 





ments of any kind on inland water- 
ways except in the public domain is 
the improvement of navigation. Ifa 
river is navigable in any sense of the 
word and if it can be made more nav- 
igable by certain improvements, the 
Federal government has the right to 
step in and make those navigation im- 
provements. If water power is devel- 
oped it must, ostensibly at least, be 
developed only as a by-product. 

The government has no authority 
over non-navigable streams or water 
falls which are a part of non-naviga- 
ble streams. 


‘T= Muscle Shoals development, 
while it started in life as a naviga- 
tion improvement project, was taken 
entirely out of the class of all other 
Federal government water-ways en- 
terprises by the war. The issue be- 
came one of nitrate supplies and the 
possibility of water power in connec- 
tion with their manufacture brought 
hydroelectric power into a distinctly 
war picture. Improvement to navi- 


gation became a secondary matter. 
It, therefore, is resolved into a war 
emergency measure which has nothing 
to do with navigation, flood control, 
reclamation, or even agricultural re- 
lief as we will see in a future article. 


wus Dam, having been author- 
ized, was completed and be- 
comes nothing more or less than a 
Federal government enterprise, the 
primary purpose of which is the gen- 
eration and distribution of hydro- 
electric power—a scheme which is not 
contemplated in the Commerce Clause 
of the Constitution. The situation is 
exactly the same as though the war 
had never happened and the govern- 
ment had suddenly decided to build a 
great hydroelectric plant in Alabama 
for the purpose of going into com- 
petition with the citizens of Alabama. 
In normal times its authority over the 
utilization of the Tennessee river for 
the purpose of generating electric 
power extends only to the limits of 
the Federal Water Power Act placing 
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hydroelectric power developments by 
private persons or corporations on 
navigable streams under the authority 
of the Federal Water Power Commis- 
sion and the measure of that author- 
ity is well defined by the law. 


6 Bn Boulder Canyon Dam project 
is in an entirely different cate- 
gory. It started in life as a flood 
control measure to protect the Im- 
perial Valley from the devastating ef- 
fects of a possible overflow of the 
Colorado river. 

The government decided that the 
Colorado river is a navigable stream 
and that, therefore, it had some juris- 
diction. When it was shown that 
flood control could be accomplished 
by the expenditure of not more than 
$15,000,000 for a dam further down 
the river, the possibility of reclaiming 
several hundred thousands acres of 
land in the Imperial Valley by means 
of the larger project was suggested. 
With navigation improvement, rec- 
lamation and flood control it seemed 
like a reasonable undertaking for the 
Federal government. Power was only 
a by-product which would help to pay 
interest on the investment. 


AS a matter of fact the generation 
and distribution of hydroelec- 
tric power by the Federal government 
as a yardstick to prove that govern- 
ment ownership and operation is in 
the interests of the taxpayers has been 
the main purpose of the advocates of 
Boulder Canyon Dam all of the time. 

Flood control has not interested 
these advocates because this could be 
accomplished with the expenditure of 
a small fraction of the cost of Boulder 
Dam but without a power project tied 
in with it. Reclamation interests only 


land speculators and promoters. 
Agriculture is already suffering from 
overproduction and reclamation is 
only another name for farmer ex- 
ploitation. 

All the navigation improvement in 
the world will never make the Col- 
orado a commercial highway. 

There remains only a government- 
owned and operated power project— 
which is exactly what our socialist 
and radical friends have been angling 
for all of the time. It hasn’t even the 
excuse of war emergency. 


HE St. Lawrence river must be 
placed in a third category. The 
St. Lawrence is not an inland water- 
way that comes under the jurisdiction 
of Congress or the War Department. 
It is an international highway, and by 
a treaty signed with Canada in 1909 
no obstruction can be placed in the 
international section of it by either 
one of the two countries without the 
consent and approval of the other. 
Its improvement has been a matter of 
international discussion these many 
years, the interest of the United 
States being largely in the benefits 
which are supposed to accrue to the 
farmers of the middle Western states. 
At present all thought of the St. 
Lawrence is centered on the develop- 
ment of a great New York state 
hydroelectric power project. 


O= socialist friends have joined 
eagerly in the proposal to build 
a large state-owned and operated gen- 
erating plant along the international 
section of the St. Lawrence Rapids. 
It fits in better with their scheme of 
things and the future of the socialist 
movement than even Muscle Shoals 
or Boulder Dam. 
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The fact that over in London the 
British Government has an institution 
known as the Privy Council which 
might have at least something to say 
about “placing any obstruction” in 
the international section of the rapids 
and that England is still smarting 
under certain matters in connection 
with the operation of the Panama 
Canal does not seem to have occurred 
to their alert minds. The Constitu- 
tion of the United States (Art. I § 
10) is brushed aside with the same 
insouciance of a Norman Thomas 
campaigning for election as President 
of the nation whose very roots are 
embedded deeply in that same Consti- 
tution. 

Potential or lack of potential mar- 
kets for the product of such a plant 
are matters hardly worthy of discus- 
sion because, in their larger view of 
things, such a plant will eventually 
have the entire market which has been 
developed, at the cost of much hard 
work and money, on the part of pri- 
vate enterprise. When government 
ownership and operation enters the 
field, then comes monopoly and all 
that the word implies. 


reg up the situation, we have 
three proposed government- 
owned and operated enterprises with 


the same objective but entirely differ- 
ent in essential characteristics with 
the exception that there is not the 
slightest excuse for any one of them 
either in law or in fact. 

How does it happen that the so- 
cialists have succeeded in creating so 
much public interest in them? 


FF some curious reason there is a 
rapidly growing belief in the 
United States that in water power lies 
the whole future of an adequate and 
continuous supply of electric light and 
power. 

It is the great American Delusion. 

Various groups, more interested in 
the power of the ballot than the power 
of the waterfall, are continually hold- 
ing up a picture of America as a great 
desert in which all manufacturing 
must eventually stagnate because of a 
lack of sufficient electrical energy due 
to failure of fuel supplies. In this 
desert, they claim, the only oases are 
the undeveloped water power re- 
sources. 

If these claims are true, then these 
oases are only mirages. 

Geographic placement is a signifi- 
cant factor in estimating the value of 
a water power—approximately 80 per 
cent of the undeveloped water power 
of the country lies in the Rocky 


our economic structure after the war presented unlimited 


q “THE important place occupied by the electric utilities in 


opportunities for the wrecking crew. 
electrical utility industry piece-meal,’ they said. 


‘We'll attack the 
‘We'll 


preach municipal ownership of the local light and power 
plant in every community where there seems to be the 
slightest dissatisfaction with service or rates. 

Above everything else we'll concentrate on Muscle Shoals, 


Boulder Canyon, and the St. Lawrence river. 


a3 
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Mountains and Pacific Coast region 
while the large market for power, un- 
fortunately, is east of the Mississippi. 
We cannot move the water powers 
and industry refuses to move any con- 
siderable distance away from its own 
markets. 

Great as have been the advances in 
the transmission of electricity, the 
art has not yet reached the stage 
where it is probable, or even possible, 
that electrical energy can be trans- 
mitted from the Pacific to the Atlan- 
tic. The majority of hydroelectric 
plants depend on fuel-burning plants 
for their economical operation. Many 
of the undeveloped water powers are 
extremely seasonal in their water flow 
and costly to develop. Hydro stations 
are individual and temperamental; no 
two are alike. Their costs vary with 
topography and geology and their 
values vary even more than their costs 
because they depend on the water 
available, the control that can be ex- 
ercised over the water, and the dis- 
tance their product must travel to 
reach an available market. And so on 
and so forth. 


D UE almost entirely to the preach- 
ing of a false doctrine of power 
economics, water power has obtained 
a remarkable hold on the popular 
fancy. Its possibilities have become 
glorified and its advantages enlarged 
until the idea of its inherent cheap- 
ness and its profitable disposal in com- 
munities hundreds of miles away are 
firmly rooted in the public mind. 
Water runs down hill and costs 
nothing; coal and oil must be mined 


‘and cost something; the waterfall is 


a manifestation of great power with- 
out apparent effort; fuel must be 


transported and burned; water power 
is America’s greatest gift among a 
long list of natural resources and can 
never fall into the hands of the “in- 
terests” if the people are only intelli- 
gent enough to demand that the gov- 
ernment prevent them from doing so. 

These and innumerable other stock 
arguments are advanced periodically, 
mainly in the interest of government 
ownership and operation of public 
utilities. 


Wwe the public has not under- 
stood in the past is that the jus- 
tification for the development of any 
particular water power does not lie 
in the waterfall, no matter what its 
size may be and no matter how cheap- 
ly it can be developed. It lies at the 
other end of the transmission line 
which takes its product to the nearest 
available markets. 

In these markets it must compete 
with other power producing agencies. 
The factor of marketing is of far 
greater importance than the factor of 
producing. 

The question is: “What will the 
energy cost at the customer’s meter?”, 
and not, ““What will it cost at the bus- 
bar of the generating station?” 

It may cost only a few mills to 
produce a kilowatt hour of electrical 
energy and several cents to deliver it 
to the nearest market. 


USCLE Shoals, as an individual, 
isolated hydroelectric power 
project competing with existing sys- 
tems, is an economic monstrosity. 
Even though we spend the many 
millions of dollars necessary to pro- 
duce and distribute one billion kilo- 
watt hours of wholesale power a year, 
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as provided for by Senator Norris’ 
measure, this plant would cost the 
taxpayers two million dollars a year 
in operating deficits if it does no more 
than meet the present price for this 
class of service in its territory. If 
it undersells existing power compa- 
nies, or if the government should go 
into the business of retailing power, 
this annual deficit would be much 
greater.” 


OULDER Canyon Dam, as an iso- 

lated and strictly individualistic 
power project, is even more of an 
economic monstrosity than Muscle 
Shoals. 

It will cost a lot more money and 
will have to transmit its power 250 
miles or more before it can reach a 
market of any considerable size. In 
that market it must compete with 
cheap oil and natural gas as power 
producing agencies and the Southern 
California Edison had made it very 
plain that water powers, even those 
located in California, cannot compete 
with fuel burning plants using cheap 
oil. The company has announced that 
for the present, at least, it will build 
no more hydroelectric plants. 


HE St. Lawrence river power 

project lies too far in the future 
to require any further discussion here. 
As I will show in a subsequent article 
its main difficulties lie in heavy capi- 
tal charges, international complica- 
tions, and lack of market. 


1(See President Hoover’s veto message 
dated March 3, 1931.) 


HE relative values of hydroelec- 

tric power and steam generated 
electric power are rapidly changing. 
With the continued improvements in 
the efficiency of fuel burning plants 
which are yet to come to offset the 
increased power demands our coal and 
oil supplies will carry us indefinitely 
into the future in spite of the some- 
what amusing picture of socialistic 
pessimists crying aloud in the wilder- 
ness over the immediate exhaustion of 
our natural resources and warning us 
that they will “run out on us” within 
the next fifty years. 

Water power will always be inade- 
quate to meet the demands for elec- 
trical power, and when our coal and 
oil is exhausted posterity will have to 
develop other substitutes. This, how- 
ever, is so far in the future that, like 
the cooling of the sun, it need give us 
no concern today. 


HE importance of water power in 

the development of industrial 
America should not be minimized, but 
just as long as it is considered as a 
cheap substitute for coal and oil, or 
as an unlimited source of electrical 
energy which can be produced and 
distributed for practically nothing by 
the waving of some governmental 
magic wand, its best development will 
not only be retarded but may even be 
indefinitely postponed. 

Furthermore it should be noted 
that water power did not create the 
electrical industry—it was the indus- 
try which made possible the develop- 
ment of the water powers. 


In the next instalment—out October 1st—of this series of articles Mr. 

GrEENWoop will tell of the international political entanglements that 

are impeding the St. Lawrence power project; the subject has a par- 

ticularly timely import in view of the political significance of the re- 

cent correspondence between Governor Roosevelt of New York and 
the White House. 
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THE CONTEST OVER THE RIGHT TO REGULATE 


The Utility Holding Company 


Will the State or Federal Commission Prevail ? 


Un .ixe other corporations, the public utility must finance its exten- 
sions not through its earnings, which are limited to a “fair rate of 


return” in capital, but through outside borrowings. 


To render such 


necessary financial aid the holding company has come into existence— 
and with it has come the controversy over the methods of regulating 
it, particularly of regulating the fees paid to its subsidiaries for 


professional services. 


Will the authority to do this be given to the 
state commissions? 


By C. W. THOMPSON 
ASSISTANT PROFESSOR OF ECONOMICS, UNIVERSITY OF IOWA 


EGULATION of the utility hold- 
R ing company is _ inevitable. 

The big question that must 
now be settled in the forum of pub- 
lic opinion is whether such regulation 
shall be exercised nationally from the 
District of Columbia or from state 
capitals through the state public serv- 
ice commissioners. 


N the Seventy-First Congress, 

there was introduced in January, 
1930 (S. B. No. 3869) a bill by Sena- 
tor James Couzens of Michigan. It 
proposed to extend the authority of 
the present Federal Power Commis- 
sion so as to include the interstate 
movement of electricity, the holding 
company which controls electrical 
utilities and other related groups 
which give advice and information. 
Formidable opposition has developed 
to the enactment of this or any other 


measure calculated to vest control of 
the utility holding company in the 
Federal government. It is the posi- 
tion of these opponents of Federal 
regulation that state regulation, either 
such as it is or such as it can be made, 
is sufficient to protect the public from 
any menace of the holding company, 
and far better than any Federal 
commission created for the same end. 


HE holding company is an old 

form of control; economically 
sound and destined to endure. But it 
is no secret that, as now employed, it 
is a device susceptible to grave abuse. 
All of the important electrical hold- 
ing companies are interstate in the 
sense that they control property lo- 
cated in more than one state. The im- 
portance of deciding in the near fu- 
ture whether we shall do our holding 
company regulation from Washing- 
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ton or from the state capitals, there- 
fore, becomes apparent. 

This article takes for granted that 
it is legally possible to regulate the 
holding company. It is directed to a 
consideration of whether national or 
state regulation is the more economi- 
cally desirable. 


ET us first examine some of the 

leading arguments against regu- 

lation of the holding company by any 
governmental agency at all. 

Mr. Martin J. Insull, who needs no 
introduction to readers of PuBLic 
Urr1uities ForTNIGHTLY, in addition 
to questioning the legality of holding 
company regulation as an attempt to 
regulate a character of business not 
directly affected with public interest, 
points out that the suggestion of hold- 
ing company regulation is invariably 
based upon the erroneous assumption 
that holding companies can and do af- 
fect the rates charged to the public by 
the operating subsidiary utilities. His 
oft-repeated statement, that “rates are 
not based on securities issued, but 
upon the fair values of the property 
used and useful in the public service,” 
is apparently regarded by him as the 
final argument, the reply to all fur- 
ther discussion of the matter. Mr. 
Insull assumes that if the rate-paying 
public cannot be affected, that is an 
end of the matter as far as govern- 
mental interference should be consid- 
ered. 

Mr. Halford Erickson, of the 
Byllesby Engineering and Manage- 
ment Corporation, goes even further. 
He says that there is nothing either 
in the valuation of utility securities 
held by holding companies or concern- 
ing the income from such securities 


that is not already subject to public 
supervision and regulation. He ap- 
parently believes that such powers as 
the average full-powered state com- 
mission now exercises is sufficient for 
the protection not only of the rate- 
paying public, but the investing pub- 
lic as well. As he served many years 
on the Wisconsin commission, Mr. 
Erickson’s contention cannot be light- 
ly dismissed. 


O NE major difference in the hold- 

ing company as used by utilities 
and by competitive business is that 
for the utilities it is a legitimate de- 
vice because, as monopoly is one of 
the characteristics of a utility, the 
question of restraint of trade is not 
involved. One of the first of the util- 
ity holding companies was the United 
Gas Improvement Company, organ- 
ized in 1882 to control a group of gas 
plants, though it has since entered the 
electrical field. During the nineties 
other holding companies were formed. 
The early difficulties in the marketing 
of the securities of the operating com- 
panies made their appearance inevita- 
ble. Holding company growth, how- 
ever, was rather slow until the de- 
velopment of interconnection after 
1910, and rapid strides came only 
with the war and post-war financial 
difficulties. 

In the past ten years, the holding 
company movement has spread so 
rapidly that at present there is scarce- 
ly a private operating company which 
is not controlled by some one of a half 
dozen dominant groups. 

In spite of the many criticisms 
which have been made against this de- 
velopment, it seems to me that it has 
been entirely natural; it has been the 
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product of economic forces. At the 
close of the war, the utilities (and 
business in general for that matter) 
found themselves in poor financial 
condition. The war had resulted in 
curtailed maintenance of plant and 
equipment. To make the situation 
worse, the utilities were faced with 
the necessity of meeting an ever- 
growing demand for service. Thus, 
it was imperative that they raise large 
amounts of new capital. One condi- 
tion which distinguishes the utilities 
from competitive business is the 
necessity of financing extensions and 
additions by new borrowings. The- 
oretically at least, a utility is per- 
mitted to charge rates which will yield 
no more than the cost of service, in- 
cluding a fair rate of return; conse- 
quently, there can be no large volume 
of excess earnings to plow back into 
the business. Since four fifths or 
more of the eleven billions of invested 
capital in the electrical business is less 
than ten years old, it is obvious that 
the holding company was the only de- 
vice by which such sums could be 
raised. The task was of such magni- 
tude, that the independent, isolated 
plant could not hope to borrow at fav- 
orable rates in the face of an intense 
demand for capital on the part of all 
kinds of business. 


N order to make the best use of 
these funds invested in the operat- 
ing subsidiaries, and in order to re- 
duce the element of risk to a mini- 
mum, the holding companies have in- 
troduced many services for their sub- 
sidiaries. These groups have become 
such closely knit systems as is seen in 
the Bell system, that the line between 
holding and operating can scarcely be 
drawn. If the legality of holding 
company regulation be challenged, 
how is this separation to be made? 
Since the holding company has be- 
come such a vital part of the utility 
financial and operating structure, the 
question is no longer one of the right, 
but the duty of regulating them. Any 
attempt to challenge the legality of 
such regulation on the grounds that 
the holding company is “not affected 
with a public interest,” is beside the 
point. The difference between hold- 
ing and operating is so slight, and the 
parent and subsidiaries are so close- 
ly connected that adequate regulation 
should not be excluded from the most 
important part of the financial and 
management functions of utility 
operations. 
1See the recent Illinois Bell Telephone 
Case ([1930] 282 U. S. 133, P.U.R.1931A, 1) 
in which it is held “that the subsidiary com- 


panies were all parts of one integrated sys- 
tem.” 


e 


service groups separate security marketing agencies to 


q “SomE of the larger interests have in addition to these 


assist the subsidiary units. 


These services are paid for 


either by special fees, or by annual retainer fees, or both. 
The question naturally arises, what control can the state 
commissions exercise over these fee arrangements? A re- 
view of the leading court cases on this point leads to the 
conclusion that, until recently, the state commissions have 
not had the power to control these fee agreements.” 
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HERE are two ways by which the 

holding company may affect the 
rates and service of the operating 
subsidiary. The first is through its 
charges, or fees for expert services, 
and the second is through its control 
over the capital structure and financial 
operations of the subsidiaries. 

Let us look first to the present 
status of fees. The usual holding 
company has several kinds of service 
groups which stand ready to advise 
and assist its operating units. The 
most common of these services include 
engineering advice, legal advice, cen- 
tralized purchasing, construction fa- 
cilities, financing and accounting 
supervision, and periodic audits. 

Some of the larger interests, such 
as the Insull group, have in addition 
to these services separate security 
marketing agencies to assist the sub- 
sidiary units. These services are paid 
for either by special fees, or by an- 
nual retainer fees, or both. The ques- 
tion naturally arises, what control can 
the state commissions exercise over 
these fee arrangements ? 

A review of the leading court cases 
on this point leads to the conclusion 
that, until recently, the state commis- 
sions have not had the power to con- 
trol these fee agreements. Prior to 
the recent decision in the Illinois Bell 
Telephone Case, “the court had ruled 
that the test of the reasonableness of 
the expenditures and purchases of the 
subsidiary utility, as an element in its 
operating expense, was the value of 
the service or article to that utility. 
In the absence of unfair dealing 
or of evidence that the utility itself 
could have provided the articles or 
service or obtained them elsewhere 
at a less price, the price fixed be- 


tween the companies would stand.” * 

This attitude of the courts has been 
based on the old legal notion of the 
freedom of contract, and, therefore, 
this contract was for all practical pur- 
poses unquestionable. The holding 
company contract which has received 
the most attention was the former ar- 
rangement between the American 
Telephone and Telegraph Company 
and its associates involving the pay- 
ment of a fixed percentage of the asso- 
ciates’ gross revenue as rentals for 
equipment. Obviously, in the absence 
of fraud, this contract would stand 
because the associate companies were 
not prepared to make these instru- 
ments, nor was there an outside 
agency in existence which could possi- 
bly underbid the American Company. 
Therefore, an agreement falling with- 
in these wide limits might well yield 
a handsome return to the American 
Company, simply because of its sole 
dominance and efficient organization. 


| Rage geese have generally regard- 
ed this theory of contract as a 
bit far fetched in this instance, be- 
cause the contract between a parent 
and a subsidiary is not in fact a con- 


tract. It is not a voluntary agree- 
ment between independent groups of 
near equal strength, but rather an 
agreement the terms of which are dic- 
tated entirely by the controlling unit. 
It would seem that some such idea 
was in the background of the decision 
rendered in the recent Illinois Bell 
Telephone Case.* Here, the question 
of the reasonableness of the holding 


2 Weekly Digest, December 15, 1930, issued 
by the Joint Committee of National Utility 
Associations. 

3 7s v. Illinois Bell vw; Co. * aes 
282 U. S, 133, P.U.R.1931A, 1, 12-15 
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The Regulation of Utility Holding Companies Cannot 
Legally Interfere with Their Rights 


cc ay the utilities have been committed 

to regulation, it is difficult to see why 
they can object to the extension of regulation 
to these two phases of their business (regula- 
tion of interstate transmission of power and 


of the holding company). 


There can be no 


argument that such would interfere with their 
legitimate rights because the courts have al- 
ways seen to it that neither property nor its 
use suffer from legislative encroachment.” 





company’s charges was under review. 
The court said that there was no ques- 
tion that the services of the American 
Telephone and Telegraph Company 
were valuable, “but there should be 
specific findings by the statutory court 
with regard to the cost of these 
services to the American Company. 
.’ (The italics are mine. ) 

The conclusion seems to be war- 
ranted that the court has reversed its 
stand, and now is adopting as a stand- 
ard of reasonableness the cost of the 
service rather than the value of the 
service rendered. One question bear- 
ing on state commission regulation is 
suggested by this passage, and that is, 
why the statutory court rather than 
the commission is directed to inquire 
into the costs of the holding company 
services. The courts are not equipped 
to make such an investigation, and if 
this passage is strictly interpreted, the 
commissions are still helpless in the 
situation of cost analysis. 


A grmsscnes of the eventual in- 
terpretation of the rights of 
the commissions under this decision, 
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two implications seem rather plain: 

First; the view that the Bell system 
is an integrated unit, points to the 
obvious “public interest” aspect of the 
holding company. 

Second ; the easier way of perform- 
ing the mandate on cost determina- 
tion is by means of a Federal com- 
mission. 

If each state commission is to be 
invested with the power of auditing 
holding company charges, there will 
result duplication of effort, annoy- 
ance, and cost to both the commissions 
and the holding companies. A Fed- 
eral commission to do the job would 
be more economical to all parties con- 
cerned, because by periodic audits it 
could make available to the forty or 
more state commissions these cost 
figures. 


ROBABLY more important than the 

fees charged by the holding com- 
panies is the consequence of their con- 
trol over the financial structures of the 
operating companies. Every reference 
to this point made by utility leaders 
which I have seen emphatically denies 
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that the holding company can exert 
any influence upon the rates charged 
by the operating groups as a result of 
security control. The line of reason- 
ing is simply to say that regulatory 
groups disregard the capital structure 
and consider only the “actual” value 
which now generally means present or 
reproduction value of the property 
used and useful in order to arrive at 
a rate base. This is the figure, ir- 
respective of the sums of stocks and 
bonds outstanding, which is the fair 
value upon which a “reasonable” rate 
of return may be earned. 

To come directly to the point at is- 
sue, this is the old question of the 
effect of over-capitalization upon 
regulated monopoly. The utility lead- 
ers deny that there can be any effect 
of over-capitalization upon rates, as 
was seen in Mr. Martin J. Insull’s 
statement that securities have no ef- 
fect upon the rates charged the cus- 
tomers. This position is, theoretically 
at least, questionable. The public 
utilities excluding the railroads, find 
it necessary to float about one billion 
of dollars worth of new securities an- 
nually. In order to find a satisfac- 
tory market for such quantities of 
securities, it is necessary for the utili- 
ties to have a good credit rating—in 


e 


other words, their record of earnings 
on outstanding securities must be 
good. 

The investor is not vitally con- 
cerned with the commission deter- 
mined investment figures of the in- 
dustry ; he is more concerned with the 
annual earnings per share of stock 
this year and in the years past, or how 
many times over the bond interest re- 
quirements the earnings are. In short, 
he is only interested in the interest 
and dividend records, and in compara- 
tive statements of surplus. Thus, the 
necessity of good credit standing 
makes the problem of over-capitaliza- 
tion a vital one in the economics of 
regulated monopoly. 


| pe purposes of illustration, let us 
assume that for a certain utility 
the state commission has allowed a 
valuation of $100,000. Let us also 
suppose that this company is capital- 
ized at a figure of $150,000, divided 
in the usual utility ratio of 60 per 
cent in bonds, 15 per cent in preferred 
stock, and the balance in common 
stock. The bonds bear interest at the 
rate of 5 per cent, and the preferred 
stock has a specified dividend rate 
of 6 per cent. If the gross earnings 
of this company are in the ratio of 


Statement Showing Dividends of Utility Capitalized for 
$150,000 on a Valuation of $100,000 


Operating expense 


Bond interest 


Preferred stock dividend 


Balance for common stock, dividend, and surplus 


$25,000—2 of commission valuation 


$8,000—8 per cent on valuation, but only 
S00 5+ per cent on capital structure 
4, 


$3,500 
1,350 


$2,150 
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one to four on the valuation, and its 
operating expenses are but a conserva- 
tive 68 per cent of gross earnings, 
then its income statement would be 
as shown at the bottom of preceding 
page.* 

This inflated capital structure al- 
lows something less than 6 per cent 
earnings on the common stock, a 
rather poor showing to the common 
stockholder. 


N™ let us compare another com- 
pany which has a capital struc- 
ture of $100,000, or equal to its rate- 
making value which is divided in the 
same 60-15-25 ratio. The income 
statement for this second company 
would be as shown by the table at 
the foot of this page. 

In this instance, the earnings on 
common stock are over 16 per cent. 
In both these illustrations it will be 


noticed that the commission allowed 
rates which yielded an 8 per cent re- 


turn on the valuation. The financial 
standing of the second company 
whose capital structure approximated 


4In determining this operating ratio, I used 
L. R. Nash’s formula, R=100—8I/E. This 
formula is designed to show the maximum 
amount which operating expenses may be, and 
still leave a return of 8 per cent on the in- 
vestment. In this formula, I is investment; 
E the earnings, or gross revenue. 


& 


this valuation is far superior from 
every investment analysis. 


HERE may be, then, a close con- 

nection between rates and over- 
capitalization. Credit requirements 
and service obligations make it im- 
perative that the utilities have good 
credit ratings. As securities have 
been so thoroughly scattered into the 
hands of innocent investors, commis- 
sions may be forced to recognize sit- 
uations of over-capitalization in order 
to secure the necessary credit stand- 
ing to the over-capitalized utility to 
enable it to meet its future service 
obligations. 

In the above illustration, it might 
be necessary to raise the rates of the 
over-capitalized company to yield net 
earnings of about $10,000 rather than 
$8,000 in order to leave a net of 10 
per cent for the common stock. This 
would improve its credit rating, but 
would still leave it weaker than the 
company of the second illustration. 


N the above situation, it was as- 

sumed that the over-capitalized 
utility would simply be content to 
continue with an impaired credit 
standing. But such would probably 
not be the case. If $25,000 were all 
the revenue the commission would al- 


Dividends on Common Stock Are Highest When Capitalization 
Does Not Exceed Valuation 


Operating expense 


Bond interest 


Preferred stock dividend 


Balance for common stock, dividend, and surplus 


$8,000—8 per cent of valuation and 8 per 
cent on the capital structure 


’ 
oe 


$5,000 
900 


$4,100 
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low, the management would probably 
attempt to curtail a part of the main- 
tenance, or decrease the charges for 
depreciation and obsolescence (includ- 
ed as operating expenses in the above 
illustration), or effect such other 
short-sighted economies as it could in 
order to increase the net profit avail- 
able for dividends. 

The result will soon be that the 
service rendered will not be as good 
as it was because, under skimped 
maintenance, equipment will deterio- 
rate, and incidental features such as 
prompt attention to complaints and 
service interruptions will be either 
eliminated or reduced below the 
proper level. This is more injurious 
to the consumer than increased rates 
would have been. Of the two alterna- 
tives, good service at a higher rate, 
although the rate increase be the re- 
sult of over-capitalization, is prefera- 
ble to poorer service at a lower rate 
which would have been adequate had 
the company’s valuation and capital 
structure been the same. 

The relationship between this dis- 
cussion and the holding company is 
simply this: The holding company al- 
ways controls the financial policies of 
its subsidiaries. It can vote itself ex- 
cessive construction contracts for new 
financing. It has at times paid ex- 
cessive amounts for operating com- 
panies. As the holding company 
owns from 51 to 100 per cent of the 
subsidiary’s voting stock, it may eas- 
ily direct its financial policy to the end 
that the operating unit pays exces- 
sive fees for services, and write into 
its books an excessive purchase price, 
or excessive construction costs. Either 
of these last two things will result in 
over-capitalization. 


It is not necessary to prove that 
the holding companies have over- 
capitalized themselves or their sub- 
sidiaries, though many students be- 
lieve that there is good evidence of 
this, nor to prove that the commis- 
sions have been forced to recognize 
over-capitalized structures in rate 
making. The fact that 95 per cent of 
the electrical industry is in the hands 
of private enterprise, and the fact that 
a half dozen groups control most of 
this, is sufficient evidence to warrant 
our taking steps to prevent such a 
possibility. 


M Y conclusion is that the holding 
company must be _ included 


within the jurisdiction of government 
My reasons are as fol- 


regulation. 
lows: 

The fees charged by and the finan- 
cial control of the holding company 
are practically outside the effective ju- 
risdiction of the states. By what 
process will the state of Iowa, for 
instance, investigate an electrical sys- 
tem, located in Chicago, which has 
operating interests in Iowa, or the 
American Telephone and Telegraph 
Company in New York city, which 
controls the telephone facilities of 
that state? The only satisfactory 
conclusion is to follow the suggestion 
of the public service commission of 
New Hampshire and give to the Fed- 
eral Power Commission the duty of 
holding company regulation. 


HE determined opposition of the 
utilities to Federal control of 
either interstate transmission of elec- 
tricity or the utility holding company 
suggests that they may be covering 
practices which such control would 


stop. 
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Since the utilities have been com- 
mitted to regulation, it is difficult to 
see why they can object to the exten- 
sion of regulation to these two phases 
of their business. There can be no 
argument that such would interfere 
with their legitimate rights because 
the courts have always seen to it that 
neither property nor its use suffers 
from legislative encroachment. 

The ruling sentiment in this coun- 
try favors private ownership and 
operation of the utilities under ade- 
quate regulation. When the utilities 
were small, local city council regula- 
tion was sufficient. But they soon 
outgrew the artificial bounds of city 
limits ; so beginning in 1907, the state 
commission has become the general 
regulating agency. Now the utilities 
are outgrowing the state boundaries 
and many of us believe the time has 


come to extend regulation to meet this 
growth. One thing is certain—there 
is just enough sentiment in this coun- 
try favoring municipal ownership, 
that a prolonged opposition to a pro- 
gram of extension of Federal control 
to the holding company and interstate 
transmission will swell the volume of 
this sentiment. Many people who 
now believe in private enterprise may 
decide that it is easier to destroy the 
private interests than attempt to force 
them to submit to added regulation. 

In my judgment, the wise course 
will be to consent silently to the ex- 
tension of Federal regulation to the 
utilities. If it is not supplanted by 
the municipal ownership movement, 
Federal regulation is bound to come, 
and the longer the opposition, the 
greater the ill-will generated against 
the public utility companies. 





According to the News Reports— 


Tue direct cost of accidents to each of the 300,000 employees of light 
and power companies is approximately $25 a year. 


* 


* 


HicH school boys and college students of liberal tendencies have 


banded together in Portland, 


Ownership League.” 3 


regon, to form a “Junior Municipal 


* 


So completely has the motor car and the bus supplanted the horse- 
drawn vehicle that a buggy was sold at auction in Winchester for 40 
cents—presumably as a museum piece. 


” 


* 


A CHECK-UP on one railroad line over a six-months’ period revealed 
that 47 per cent of grade-crossing accidents were due to automobile 
drivers who tried to cross in front of approaching trains. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Ernest T. CLoucH 
Financial writer. 


MERLE THORPE 
Editor and author. 


Amos PincHot 
New York lawyer and 
publicist. 


O. B. Lovetre 
Congressman-elect from 
Tennessee. 


W. Aton Jones 
Former president, National Elec- 
tric Light Association. 


Tuomas F. Wooptock 
Financial writer. 


FeLt1x FRANKFURTER 
Professor of Public Utility Regu- 
lation, Harvard Law School. 


Frep W. SARGENT 
President, the Chicago and North 
Western Railway. 


WiiAm Extiotr RicHMoND 
San Diego Consolidated Gas & 
Electric Company. 


— MONTAIGNE 


“The public utility industry is benefiting from the de- 
pression.” 


* 


“Government operation of business never creates any- 
thing—except jobs.” 

- 

“The power-and-light industry—and here it closely 
resembles the bootlegging industry—is essentially a 
racket.” 

, 

“T would rather see all of the buildings at Muscle 
Shoals destroyed than have them go into the hands of 
the Power Trust.” 

y 

“IT believe the average citizen is intelligent enough to 
see the great difference between the low cost of elec- 
tricity and the high cost of politics.” 


> 


“Prudent investment is an excellent thing 
provided that both parties agree to periodical revision 
when necessitated by large changes in the price level.” 


> 


“Tt is wholly wrong to expect civilized standards of 
public service from officials whose salaries are too low 
to enable them to meet the minimum standards of a 
cultivated life.” 


> 


“Every time we relieve individuals and local com- 
munities of some of the responsibility of local self- 
government, and transfer the functions to a centralized 
Federal government, we weaken the ability of our citi- 
zens to govern themselves.” 


* 


“Long after the present great intellects who now 
harass industry have gone to join their progenitors, the 
utilities will proceed calmly on their allotted way in 
complete ignorance of the efforts made to wreck them 
because of political aspirations.” 
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What the Legal Profession Is 
Doing to Help Regulation 


The purposes, methods, and personnel of the Sections 

of Public Utility Law, created by the members of 

the American Bar Association as a step toward the 

clarification of the law and the improvement of legal 
procedure. 


By WILLIAM L. RANSOM 


CHAIRMAN OF THE SECTION OF PUBLIC UTILITY LAW OF THE 
AMERICAN BAR ASSOCIATION 


7 ‘NHROUGH its Section of Public 
Utility Law, the American Bar 
Association has taken steps for 

the study and possible clarification of 

several subjects in the field of public 
utility law. 

The Section of Public Utility Law 
is the branch or affiliated department 
of the American Bar Association, 
which devotes itself particularly to 
problems of law pertaining to the pub- 
lic services. The members of the sec- 
tion are the members of the American 
Bar Association who are particularly 
interested in public utility law. 

Meetings of the section are held 
annually, in connection with the an- 
nual convention of the American Bar 
Association, in the same city and on 
earlier days of the same week. It is 
only one of several sections of the as- 
sociation, each dealing with special 
fields or phases of the law. 

The committees meet as occasion 


permits or seems to require; but the 
bulk of the work is necessarily carried 
on by correspondence, under the ad- 
ministrative leadership and direction 
of its chairman. Each committee is 
autonomous as to its procedure. 

These remedial studies are going 
forward under the general supervision 
of the council, which is the governing 
body of the section. 

The council is composed of eight 
members and four officers ex-officio, 
all elected by the section. The council 
is responsible to the American Bar 
Association and the executive com- 
mittee of the association for conduct- 
ing the affairs of the section along 
lines consistent with the charter and 
by-laws of the American Bar Associa- 
tion and the by-laws of the section 
itself. Reports of standing and spe- 
cial committees of the section are 
made to the council and the section; 
but they do not and cannot become ut- 
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terances of the American Bar Associa- 
tion, unless and until they are ap- 
proved by the association or by its 
executive committee. 


HE organized bar should be, and 

generally is, in Chief Justice 
Hughes’ fine phrase, “a round-up of 
intelligent discontent.” 

The Section of Public Utility Law 
has become the impartial forum and 
the clearing house for the construc- 
tive ideas and approved experience of 
those who are wrestling with the prob- 
lems of public utility law, in any ca- 
pacity. To an increasing extent it has 
enlisted the interest and the codpera- 
tion of lawyers engaged on the so- 
called “public side,” as members of 
commissions or as attorneys for com- 
missions or municipalities. Its meet- 
ings have promoted mutual under- 
standing, respect, and the fair han- 
dling of legal questions in this field. 

In an address before the section at 
the Philadelphia meeting of the Amer- 
ican Bar Association in 1924,' I said 
some things which I venture to quote, 
because they expressed a point of view 
which is finding wider acceptance : 

“Here [in the section] is a logical place 
for thought and leadership. This section 
is the only forum in which the legal repre- 
sentatives of companies, commissions, 
municipalities, investment concerns, an 
other lawyers interested in this branch of 
the law, meet in friendly, open-minded 
fashion, and would feel free to act wholly 
in the interests of an orderly development 
of the law. The bar should try to 
fulfil soon its traditional function of lead- 
ership and clarification. . 

“In this Section of Public Utility Law, 
we meet as members of a great profes- 
sion and not at all as attorneys for com- 
panies, commissions, municipalities, or gov- 
ernmental or commercial agencies. In 


other forums, we appear as zealous advo- 
cates of the supposed interests of our re- 





1Report of American Bar faa 
Volume XLIX, for 1924, pages 682 to 684. 


spective clients. We feel there that out 
of the adequate presentation of opposing 
views and the clash of the importunities of 
‘public’ and ‘private’ interests supposed to 
be in conflict, will come, and does come, a 
sound result, compatible with the real pub- 
lic interest. The soundness of this con- 
cept of the functions of courts and advo- 
cates is the basis of law-governed civili- 
zation; but in the professional bodies 
formed to aid in the development of the 
law, we properly leave behind any role of 
representation or pleading. 

“Our responsibilities in this section are 
only to our profession and to the sound 
progress of American institutions and to 
the orderly development of the specialized 
body of law_entrusted primarily to our 
trusteeship. The law of public service en- 
terprises affects ultimately the daily life— 
the health, comfort, convenience, and pros- 
perity—of practically every person in the 
United States. It is a new and vital body 
of law—largely the growth of our own 
generation, still in a formative state as to 
many of its phases, still plastic under the 
pressure of the rise of new industries, new 
uses, and the challenge of new concepts of 
public and private rights. 

“The ultimate determinations of the law 
of this subject, which in turn will vitally 
affect the happiness and prosperity of 
countless thousands of human beings 
throughout time to come, will depend upon 
the skill with which the actualities of mod- 
ern business and the realities of the public 
interest are soon marshalled and presented 
by lawyers, many of whom are members 
of this section. 

“Under such circumstances, it has al- 
ways seemed to me that the deliberations 
of this section must be quasi judicial in 
outlook.” 


the declaration of purposes of the 
section, as set forth in its by- 
laws, reflects in its second paragraph 
its representative character : 


“In addition to furtherance of the char- 
tered purposes of the American Bar Asso- 
ciation, the purpose of the Section of Pub- 
lic Utility Law shall be to bring together 
for better acquaintance and mutual advan- 
tage those members of the bar who are 
interested in the law governing the public 
services as from time to time developed 
and defined; to hold meetings, conduct dis- 
cussions, make studies, surveys, and analy- 
ses, as to the law of public utilities under 
private or public operation; and to formu- 
late and submit, to the section and the 
association, such reports and recommenda- 
tions as may be deemed useful to the pro- 
fession and advisable in the public interest. 

“An especial purpose of the section is de- 
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clared to be to further the public interest 
as the prime factor in the development o 
the law of public utilities, and to provide 
a common meeting-ground and impartial 
forum for those members of the bar who 
are engaged in dealing with problems of 
utility law in any capacity, whether as 
members of or attorneys for public regula- 
tory bodies, or as attorneys for corpora- 
tions or investors in this field, or other- 
wise.” 


Ts broad purposes for which the 
committees were brought into be- 


ing are reflected in their personnel, 
and may be summarized in two para- 
graphs from the letters of appoint- 
ment : 


“Your special committee may appear to 
be larger in membership than would ordi- 
narily be regarded as most effective, if it 
were created to function on any definite 
time schedule or to further any particular 
views or conclusions. Neither is the case. 
My chief purpose has been to create com- 
mittees which will furnish a fair cross- 
section of professional opinion, covering all 
angles of interest and relationship to utility 
law, and conversant with conditions in 
every part of the country. Nearly every 
state is represented in the committees au- 
thorized by the council. . .. 

“The subjects selected need genuinely 
to be restudied. It is hoped that 
through a comprehensive survey of these 
important fields of the law, by truly repre- 
sentative committees acting broadly in the 
public interest, the clarification of the law 
of these subjects may be advanced and a 
contribution made to an informed profes- 
sional opinion concerning them.” 


As a greater number of lawyers 
identified with governmental bodies 
become interested in the work of the 
section, it will be possible to broaden 


& 


still further the representative char- 
acter of its committees. 


penne the most ambitious project 
undertaken by the council and the 
section is a study of ways and means 
of improving the procedure in the 
trial of rate litigation before the com- 
missions and in the courts, with 
especial reference to developing more 
compact, economical, and expeditious 
handling of such cases. This is one 
of the most timely and conspicuous 
issues in the field of regulatory law. 
It is one as to which there has been 
and is a considerable volume of lay 
criticism of the courts, commissions, 
and of the regulatory law itself, for 
failure to develop less dilatory proce- 
dures for rate reductions and re- 
visions. 

There seems to be a good deal of 
propriety in launching at this time an 
open-minded and remedial survey of 
this whole subject, first, to find the 
facts, and then to offer for considera- 
tion such constructive suggestions as 
may appear expedient in the light of 
the disclosed conditions. Research 
will of necessity precede recommenda- 
tions in this field. Many constructive 
suggestions have been made, and will 
be weighed in the light of the factual 
data. It may then be found possible 
to make some headway towards re- 


“An especial purpose of the section is declared to be to 
further the public interest as the prime factor in the devel- 
opment of the law of public utilities, and to provide a com- 
mon meeting-ground and impartial forum for those mem- 
bers of the bar who are engaged in dealing with problems 
of utility law in any capacity, whether as members of or 
attorneys for public regulatory bodies, or as attorneys for 
corporations or investors in this field, or otherwise.” 
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moving the grounds for some of the 
prevalent criticisms of the regulatory 
law and procedures. 


T° grapple with this important 
task, the section has assembled 
what will be recognized as obviously 
the most experienced and representa- 
_tive group of lawyers which has ever 
devoted itself to this phase of the law. 
Indeed, it may be said that no other 
organization could enlist the services 
of so able and diversified a group of 
men for unbiased study of this sub- 
ject. All parts of the country and 
many angles of interest and experience 
are on the roster of this committee. 
The chairman of the committee is 
Professor George Gleason Bogert of 
the University of Chicago Law 
School, author of several standard 
textbooks on law and active worker 
for many years in the National Con- 
ference of Commissioners on Uniform 
State Laws. The full membership of 
the committee is as follows: 


Juvce Frank E. Artwoop, Judge of the Supreme 
Court, Jefferson City, Missouri. 

Cuartes G. BLAKESLEE, chief counsel, New York 
State Public Service Commission, Albany, New 


‘or 
Georce G. Bocert, chairman, University of Chicago 


Law School, Chicago. 

Cuartes K. Burpicx, Dean of the Cornell Law 
School, Ithaca, New York. 

Kart E. Burr, First National Bank Building, Col- 
umbus, Ohio. 

Ex-Jupce E. be Public 
Utilities Commission, Salt Lake City, Utah. 

Artuur T. GzorGe, general attorney, Teatitand Com- 
mission of California, California State Building, 
Civic Center, San Francisco, California. 

Jacos H. Goetz, Whitman, Ransom, Coulson and 
Goetz, 120 Broadway, New York City. 

= R. Grant, 50 Oliver Street, Soin, Massa- 
chusetts, 

Natuaniet T. Guernsey, Platt, 7 and Walker, 
Equitable Building, New York City. 

Ex-Jupcz J. H. HENDERSON, saunas counsel, Iowa 
Board of Railroad Commissioners, 812 Forrest 
Avenue, Des Moines, Iowa. 

Oscar C. Hutt, president, Michi State Bar Asso- 
ciation, Oxtoby, Robison and Hull, Dime Savings 
Bank Building, Detroit, Michi 

Hucu La Master, assistant attorney general, Depart- 
ment of Justice, Lincoln, pone A 

Lortin, Graham Building, Jacksonville, 

Epmunp Morris Morcan, Harvard Law School, 

ridge, Massach 


usetts. 
Hucu M. Morris, former United States District 
Judge, Du Pont Building, Wilmington, Dela- 
ware. 


E. CorrmMan, member, 


Scorr M. 
Florida. 


Leonarp A, Prerce, 465 Congress Street, Portland, 


Siaine. 
Franx T. Post, Pos Russell, a and 8 Hon. Ex- 


change Building, pokane, W; 

Frank A, Rep. Rector St Nee ve York Ci 

Avsert J. STEARNS, chairman —~w Public Utili- 
ties Commission, Augusta, 

Epson R. SUNDERLAND, a el Michigan Law 
Schock: Ann Arbor, Michigan. 

Ex-Jupce Artuur E. SUTHERLAND, special mas‘ 
International Railway Coupons of 3 of Buffalo v. uv. "S 
- Service Commission (U. S. Ct.; W. Dist. 
ve a” Lincoln-Alliance Building. Rochester, New 

Joun H. WicmMore, professor of law, Northwestern 
University, Chicago, Illinois. 

LotHrRop ITHINGTON, Withington, Cross, Proctor 
and Park, Tremont Building, Boston, Massachu- 
setts. 


HE acute constitutional and legal 

issues as to the boundaries be- 
tween the state and Federal regulatory 
powers over public services, and the 
fundamental consequences of extend- 
ing the Federal authority at this time 
are to be studied by another repre- 
sentative special committee, whose ut- 
terances will undoubtedly carry great 
weight, if they proceed along the lines 
of a clarification of the fundamentals 
of the great constitutional issues and 
a clear analysis of the law and the 
facts involved in some of the present 
issues between the state and Federal 
power. 

Chairmen or members of state com- 
missions in Alabama, Illinois, Massa- 
chusetts, Nebraska, and New York, 
counsel for state commissions in Ten- 
nessee and West Virginia, a justice 
of the supreme court of Florida, a 
member of Governor Roosevelt’s St. 
Lawrence Power Development Com- 
mission, the acting general counsel for 
the Federal Power Commission, and 
three former presidents of the Ameri- 
can Bar Association, are among the 
members of this influential committee. 
The full membership follows: 


Georce Roserts, chairman, Winthrop, ey Put- 
um York 


= and Roberts, 32 seme street, N: 
it 
Mewes Appzt, Munsey 
Rovublic Unlities Commission’ Mesheille Tose 
ic ities Commission, ee 
Jous G. jaw. | Smith, - ~~ L and 


Gordon, Union T st Building Pittsburgh, Pean 


sylvania. 
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J. Warp Carver, former attorney general of Ver- 
mont, Aldrich Building, Barre, Vermont. 

Wittiam CHAMBERLAIN, 105 est Adams Street, 
Chicago, Illinois. 

Jurius Henry Conen, member New York State St. 
Lawrence Power Development Commission, and 
counsel Port of New York Authority, 74 Trinity 
Place, New York ar. 

oun F. Corpeat, McCook, Nebraska. 
rED H. Davis, Justice of the Supreme Court of 
Florida, Tallahassee, Florida. é 

Tuomas W. Davis, 400 North Front Street, Wil- 
mington, North Carolina. 3 

Wittram J. Donovan, former Assistant Attorney 
General of the United States; counsel for the New 
York State Commission on_Revision of the Pub- 
lic Service Law; 41 Broad Street, New York City. 

Hucu Drake, member, Nebraska State Railway 
Commission, Lincoln, Nebraska. 

CHARLES Hapey, chairman, Illinois Commerce 
Commission, Springfield, Illinois. 

WILLIAM Hopces, Hodges, Wilson and Rogers, 
eee National Bank Building, Denver, Col- 
orado. 

. F. Lawson, acting general counsel, Federal 
Power Commission, ashington, D. C. é 
Frepertck W. LEHMANN, Merchants-Laclede Build- 

ing, St. Louis, Missouri. . 

F. M Livezey, counsel for the Public Service Com- 
mission of West Virginia, Huntington, West Vir- 
ginia. 

Cuester I. Lone, Long, Chamberlain, and_ Nyce, 
First National Bank Building, Wichita, Kansas; 
National Press Building, Washington, D. C. 

Crarence E, Martin, Peoples Trust Building, Mar- 
—rry West Virginia. : 

Doucras M. Morrat, Cravath, De Gersdorff, Swaine 
and Wood, 15 Broad Street, New York Ce. 

J. Branc Monroe, Monroe and Lemann, hitney 
Building, New Orleans, Louisiana. _ 
Netson Puitutps, Phillips and Phillips, Kirby Build- 

ing, Dallas, Texas. 

Ex-Jupce Grorce B. Rose, Rose, Hemingway, Can- 
trell and Loughborough, Little Rock, Arkansas. 
—— E. L. Saner, Magnolia Building, Dallas, 

‘exas. 

Siras H. Strawn, First National Bank Building, 
Chicago, Illinois. 

Benttey W. Warren, Warren, Garfield, Whiteside 
and Lamson, 30 State Street, Boston, Massachu- 
setts. 

Henry G. WELLS, commissioner, Department of Pub- 
lic Utilities, Boston, Massachusetts. 

HucH Wuite, president, Alabama Public Service 
Commission, Montgomery, Alabama. 

Georce B. Younc, 131 State Street, Montpelier, 
Vermont. 


HE pronouncements of this com- 

mittee may deal with some of the 
livest of constitutional and legal issues. 
The movement of electrical energy in 
interstate commerce, the most recent 
developments in litigation and legisla- 
tion as to natural gas, the proceedings 
before the Federal Power Commis- 
sion, the constitutionality of the Fed- 
eral Power Act, the proposals for 
regulation of motor bus and pipe line 
transportation, the demand of the 
states for preservation of the integ- 
rity of their regulatory concepts, the 
negotiations for “compacts” or trea- 
ties between states beset with intri- 


cate problems of rate control-—these 
are only a few of the acute and vital 
matters to which the report of this 
committee may advert. Whatever this 
notable group may say on these mat- 
ters should be a contribution to the 
literature of the subject. 


nee of the newer problems which 
press for solution in the utility 
field concern the limitations, if any, 
upon the powers of regulatory author- 
ities to review the decisions of man- 
agement and to substitute a regulatory 
judgment for the policies determined 
upon by the owners and managers of 
the enterprise. Legislation in several 
of the states has recently undertaken 
to carry the activities of regulatory 
bodies across boundaries hitherto 
deemed to denote the domain of man- 
agement.” 

The prevalent point of view, up to 
this time, has apparently been that the 
commissions were created to protect 
impartially the interests of customers, 
investors, and companies, and that ac- 
cordingly a commission was author- 
ized to intervene when anything was 
done or threatened by a utility which 
jeopardized the public interest as to 
rates, securities, or service. A find- 
ing of unreasonableness and impro- 
priety, from evidence submitted at a 
hearing held on notice, was a prerequi- 
site of a remedial order for changes 
in the existing rates, regulations, or 
practices. 

In the absence of such an issue 
directly affecting the public interest, 
usually an issue sponsored by com- 

2 See article on “Amendments to the New 
York Public Service Law in 1930,” in the 
New York State Bar Association Bulletm, 


November, 1930 (Vol. 2, No. 9; pages 510, 
512, 513). 
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The Purpose to Improve the Procedure in the Trial of 
Utility Rate Regulation 


“Pp ERHAPS the most ambitious project un- 
dertaken by the council and the section 
is a study of ways and means of improving the 
procedure in the trial of rate litigation before 
the commissions and in the courts, with espe- 
cial reference to developing more compact, 
economical, and expeditious handling of such 


cases. 


This is one of the most timely and 


conspicuous issues in the field of regulatory 


3? 


law. 





plainants, the commission supervised 
and kept close familiarity with utility 
operations, prescribed the accounting 
routine and classifications, required 
frequent and periodic reports, verified 
the vouchers for capital expenditures 
and the like, but without active super- 
vision of the conduct of the business 
of the utility by its own directors and 
officers. In a proceeding as to rates, 
service, or securities, the commission 
might, and sometimes did, for good 
cause shown, disregard or disallow 
any item of operating expense or 
capital expenditure, shown in the 
books of account as kept pursuant to 
the commission’s uniform system ; but 
the commission was not empowered to 
intervene in the conduct of the busi- 
ness or the details of the corporate 
affairs, as such, unless there was a 
pending complaint, or at least a pend- 
ing inquiry, as to matters affecting the 
public interest in rates, service, or 
securities. 


I EGISLATION in some states, and the 
rulings of commissions in others, 
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have seemed to introduce a new prin- 
ciple or concept into the continuity of 
commission control. Management 
policies are reviewed and revised, di- 
rectly and drastically. The traditional 
borders between regulation and man- 
agement are more honored in the 
breach than in their observance. There 
is need that the subject be reéxamined. 

Many angles of viewpoint will be 
recognized as represented in the fol- 
lowing special committee : 


Kennetu F. Burcess, chairman; Cutting, Moore 

— Sidley, 11 South La Salle Street, Chicago, 
inois. 

Rosert H. Anperson, Graham Building, Jackson- 
ville, Flori 

Georce E. Beers, 205 Church Street, New Haven, 
Connecticut. : 

Smits W. Bennett, Columbus, Ohio. ’ 

Frepertck K. Bevuret, College of Law, Tulane Uni- 
versity, New Orleans, Louisiana. ERS 

Wittram W. Barve, general counsel, District of 
Coheaiie Public Utilities Commission, Washing- 
ton, D. C. 

W. H. Burces Turney, Burges, Culwell, and Pol- 
lard, First Nationai Bank Building, El Paso, 


Texas. 
Lours S. CaRPENTER, 165 Broadway, New York City. 
Cuartes T. Cares, Jr., Cates, Smith, Tate and Long, 
Knoxville, Tennessee. __ 
Not T. Downe, Columbia Law School, New York 


City. 
H. M. Fennemore, Fleming Building, Phoenix, 
Arizona. 
Mrrcuett D. Forransser, 137 South La Salle 
Street, Chicago, Illinois. een : 
Lepens. M. Greentaw, Pullman Building, Chicago, 
inois. 


Mitton S. Gunn, Gunn, Rasch, Hall and Gunn, 
Helena, Montana. 

Ricuarp T. Hicecrns, chairman, Connecticut Public 
Utility Commission, Hartford, Connecticut. 
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Grorce A. Lez, Flansburg and Lee, Sharp Building, 
Lincoln, Nebraska. 
Cobbs and Logan, 506 Olive 


Gzorce B. Logan, 
Street, St. Louis, Missouri. 
McCune, McCune, Caldwell and Down- 


Henry L. 


ing, Kansas City, Missouri. 
SamuzL W. f 


City. 
H. , “Newcoms, 32 gy 3 Street, New York City. 


Murpuy, 2 Rector Street, New York 


Horace H. Powers, St. Albans, Vermont. 

Gerorce H. Suaw, Lee, Siew and McCreery, First 
National Bank Building, Denver, Colorado. 

Ratpy D. Stevenson, 20 North Wacker Drive, Chi- 
cago, Illinois. 

Waaseanen ©. Van Cort, Van Cott, Riter and Farns- 
worth, alker Bank Building, Salt Lake City, 

tah. 
Bernarp F. Weapockx, 20 Pine Street, New York 


City. 
Wittiam M. Wuerry, Jess , alae and Wight, 120 
Broadway, New York C 


8 hws broad character of the work 
of the section, geographically, 
may be gauged from the fact that it 
has taken up a subject which has 
recently been particularly vital in Cali- 
fornia, Oregon, and Washington, and 
which may at any time become im- 
portant in states far distant from the 
Pacific Coast. Litigation in several 
localities in California has emphasized 
the need for an impartial study and 
clarification of the law of valuing 
utility property taken under the exer- 
cise of eminent domain, with especial 
reference to severance damages where 
part of an interconnecting system is 
taken. Highly controversial issues of 
law have arisen, on which open-mind- 
ed analysis will not be amiss. 

The representative committee which 
has undertaken this task is headed by 
John H. Lewin, the people’s counsel 
for the Maryland Public Service Com- 
mission. With him are associated, on 
the one hand, lawyers like Messrs. C. 
P. Cutten, Chaffee E. Hall, and Roy 
V. Reppy, all of whom have had ac- 
tive experience in the California con- 
troversies ; on the other hand, the com- 
mittee includes such independent 
thinkers as Chief Counsel McDonald 
of the Missouri commission, Profes- 
sor Robert L. Hale of the Columbia 
Law School, Assistant Corporation 


Counsel Fertig of New, York city, 
Professor William R. Vance of the 
Yale Law School, and Professor C. 
M. Updegraff of the University of 
Iowa. The full membership of this 
group is as follows: 


Joun H. Lewin, chairman; people’s_ counsel, 
Maryland Public Service Commission, Baltimore, 
Maryland. 

Louis L. Bazcocx, Locke, Babcock, Hollister and 
Brown, Manufacturers and Traders Building, 
Buffalo, New York. 

Georce G. Bocert, University ot Chicago Law 
School, Chicago, Illinois. 

Georce T. BuckinGHaM, De Frees, Buckingham, 
Jones and Hoffman, 105 South La Salle Street, 
Chicago, Illinois. 

CuHeapie, School 
Oklahom 


" Oklahoma, Norman 
C. P. Curren, 245 Market Street, San Francisco, 
Fletcher 


of i University of 


California. 

JoserH J. Danrers, Baker and Daniels, 
Trust Building, Indianapolis, Indiana. 
roadway, New York City. 
— counsel, 


. Carrott Epwarps, 165 
M. Matpwin Ferric, assistant cor 
Municipal Building, New York 
Rosert Hace, Columbia Law School, New York 


ity. 

Cuarrer E. Hatz, Earl and Hall, Standard Oil 
Building, San Francisco, California. 

JosEPH Henperson, Rawle and Henderson, 
Packard Building, hea Pennsylvania. 

J. A. C. Kennepy, mangoes Holland and De Lacy, 
City National Bank Bui ding, Omaha, Nebraska. 

Crarence M. Lewis, former counsel, Transit Com- 
mission, 43 Cedar Street, New York .,. 

Ranpatt J. Le Boeur, Jr., Le Boeuf and Winston, 
15 Broad Street, New York City. 

D. D. McDonavp, counsel, Tilanoust Public Service 
Commission, Jefferson City, Missouri. 

Lovicx P. MILs, Miles, Waring and Walker, Ster- 
ick Building, Memphis, Tennessee. 

Roy V. Reppy, Edison Building, 
California. 

Cuartes Rosen, Rosen, Kammer, Wolff and Farrar, 
New_Orleans, Louisiana. 

Joun Bett Sansorn, Gay Building, Madison, Wis- 
consin. 

— B. SanForp, 50 Church Street, New York 
ity. 

Timotuy J. Suea, Cullen and Dykman, Brooklyn, 
New Yor 

C. P. Sisson, former attorney general of Rhodé 
Island, now Assistant Attorney-General of the 
United States, Department of Justice, Washing- 
ton, D. 

Frank L. SrepHan, former attorney general of 
Idaho, Twin Falls, Idaho. 

C. M. Uppecrarr, Law ke State University of 
Iowa, Iowa City, Tow: 

Witiram R. Vance, Yale Law School, New Haven, 
Connecticut. 

W. Bew Wuite, Bradley, Baldwin, All and White, 
Birmingham, Alabama. 


Los Angeles, 


HE council also created a com- 

mittee to study the new and sig- 
nificant legal problems arising from 
the standards of accounting prescribed 
for public utilities by Federal and state 
authority, with special reference to 
the question whether, through such 
accounting regulations, the substantial 
rights of persons and property may be 
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“THE pronouncements of this committee may deal with 


some of the livest of constitutional and legal issues. 


The 


movement of electrical energy in interstate commerce, the 
most recent developments in litigation and legislation as 
to natural gas, the proceedings before the Federal Power 
Commission, the constitutionality of the Federal Power 
Act, the proposals for regulation of motor bus and pipe 
line transportation, the demand of the states for preserva- 
tion of the integrity of their regulatory concepts . . . 
these are only a few of the acute and vital matters to which 
the report of this committee may advert whatever this nota- 
ble group may say on these matters should be a contribution 
to the literature of the subject.” 


determined and controlled. Here are 
practical issues which in several states 
are being agitated with a good deal 
of vigor, among lawyers and public 
officials dealing with public utility 
regulation. 

The chairman of the Virginia Cor- 
poration Commission and members of 
the Colorado and Illinois commissions, 
along with counsel for the city of Chi- 
cago in telephone litigation, are mem- 
bers of this committee, which is head- 
ed by Carl D. Jackson, secretary and 
former chairman of the section and 
former chairman of the Wisconsin 
Railroad Commission. The personnel 
of this committee follows: 


Cart D. Jackson, chairman; Bar Building, 36 West 
44th Street, New York City. 

Worth ALLEN, member, Colorado Public Utility 
Commision, Denver, Colorado. 

Epwarp A. ArmstronG, Princeton, New Jersey. 

Frepertc L. BaLvarp, Land Title Building, Phila- 
delphia, Pennsylvania. 

AMES Boone, Boise, Idaho. 

x-Jupce Cuaries S. BrapsHaw, Bradshaw, Schenk, 
and Fowler, Crocker Building, Des Moines, Iowa. 

Revsen B. Crispett, Sullivan and Cromwell, 48 
Wall Street, New York City. 

Francis L, Datty, Cooke, Sullivan and Ricks, Chi- 
cago, Illinois. 

Gzorce E. Darcan, Dargan and Paulling, Darling- 
ton, South Carolina. 

Rozert M. Davis, School had Law, University of 
Kansas, Lawrence, Kansa 

Dozier A. De Vane, 725 3th Street N. W., Wash- 
ington, District of Columbia. 

FREDERICK Dorety, Great Northern 
Company, St. Paul, Minnesota. 

CHARLES EnGLIsH, Erie Trust Building, Erie, 
Pennsylvania. 


Railway 


e 


Wma. MEADE FLETCHER, 
poration C 

Cuauncey B. Garver, Shearman and Sterling, 55 
Wall Street, New York Cit 

G. GALE Grtsert, member, Illinois Commerce Com- 
mission, grand, Illinois. 

FRANKLIN . GRIFFITH, Electric Building, Portland, 
Oregon. 

Grorce I. Harent, Haight, 
The Rookery, Chicago, Illinois. 

Tuomas Francts Howe, 33 North La Salle Street, 


Chicago, Illinois. 

Rosert H. Jacxson, Jackson, Durkin and Leet, 
Jamestown, New York. 

Oswatp L. Jounston, Simpson, Dee and Bart- 
lett, 120 Broadway, New York 

Louis A. LecHer, Trust Campeny Building, Mil- 
waukee, Wisconsin. 

Ratrx Norton, 165 Broadway, New York City 

James Prrer, Piper, Carey and Hall, Calvert Build- 
ing, Baltimore, Maryland. 

Watson B. Rosrnson, Frueauff, Robinson and 
Sloan, 67 Wall Street, New York City. 

Cuartes T. Russert, 140 West ey “New York 


City. 
Rrcwarp B. Scanprett, Jr., Swiger, Scandrett, 


Chambers and Landon, 60 East 42nd Street, New 


York City. 
Mitton Situ, Jr., Telephone Building, Denver, 


Colorado. 
Davip F. Taser, Isham, Lincoln and Beale, 72 


West Adams Street, Chicago, Illinois. 
Frepertcx H. Woon, Cravath, De Gersdorff, Swaine 
and Wood, 15 Broad Street, New York City. 


Siew first committee created by the 
present council of the section is 
a standing committee made up as fol- 
lows: 


chairman, Mana Cor- 
ic Vi 





Adcock and Banning, 


Joun F. MacLane, chairman; Sim - Thacher 
and Bartlett, 120 Broadway, New k City. 
Davip E. LILienTHAL, secretary; omaber Wisconsin 
Railroad Commission, Ps Wisconsin. 
James A. Baxer, Baker, Botts, Parker and 


Houston, Texas. 
Burcess, Cutting, Moore and Sidley, 


KennetH F. 
Chicago, Illinois. 

Rozert G. Dopnce, Storey, Thorndike, Palmer and 
Dodge, Boston, Massac usetts. 

Harry J. Dunsavucu, Isham, ‘Lincoln and Beale, 
Chicago, Illinois. 

NaTHANIEL T. Guernsey, Platt, Taylor and Walker, 
New York City. 
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Garorce Roserts, Winthrop, Stimson, Putnam and 
Roberts, 32 Liberty Street, New York City. 

Bruce W. Sansorn, Sanborn, Graves and Andre, 
St. Paul, Minnesota. 


The resolution unanimously adopt- 
ed by the section made it the province 
of this standing committee ; 

“to prepare and present to the council 
and the section, at each annual meeting, a 
report reviewing developments during the 
preceding year in the field of public utility 
law, including important decisions of courts 
and commissions, and notable changes in 
statute law, both Federal and state.” 

Such an annual survey and report 
by this group of outstanding lawyers 
is likely to prove of considerable inter- 
est and assistance to all who have to 


do with public utility law. 


N the creation of these notable com- 
mittees and the organization of 
their work, there has been and could 
be no thought of furthering any par- 
ticular views on any subject. The 
diversified membership of the com- 
mittees, as well as of the section itself, 


would preclude that. It remains to 
say that, in my judgment, he would 
be a rash individual who would 
endeavor to forecast with accuracy 
the views of a majority of the mem- 
bers of any of these committees 
upon any vital phase of its topic. 
That all of the members of any com- 
mittee will agree upon any acutely 
controversial issue seems to me unlike- 
ly and in no way important. It seems 
far more important that the section, 
in all its committee work as well as 
its own deliberations, shall develop 
and extend a tradition of open- 
minded approach and of clear and un- 
biased analysis, to the end that its re- 
ports shall be genuinely a contribution 
to an informed professional opinion 
concerning vital phases of the law. 
The section seeks and welcomes the 
broadest possible interest and partici- 
pation of members of the profession 
in its activities. 





What the Utilities Are Doing Abroad 


SwItTzeERLAND has just completed an electric locomotive, 110 feet long 
and 245 tons in weight, designed to be the most powerful in the world. 
» * 


A monopoLy of motor truck freight transportation in Germany has 
been granted to a single private company, in order to overcome the 
competition existing in long hauls. 

* * 

REsmweNts of twenty Cuban cities recently resorted to the use of 
candles and oil lamps in an effort to force the local power utilities to 
reduce their rates to 10 cents a kilowatt hour. 

* * 

Paut HorrMan, a German, has produced a dynamo that apparently 
generates 125 per cent of the electric power required to operate it— 
and none of the sceptics have so far been able to explain the 


phenomenon. 
7 * 


Tue “Spectrum Special,” a train composed of coaches each of a dif- 
ferent color, is the latest transportation novelty developed in England. 
When it is learned which tint the public prefers, all coaches will be 


given that color. 
* * 


Tue world’s speed record for railroad travel is now held by a pro- 
pellor driven coach called a “Zeppelin on wheels,” which made the dis- 
tance of 168.4 miles from Hamburg to Berlin at an average speed of 
103 miles an hour. 
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As Seen from the Side-lines 





OMEN are clumsy in politics. 
They have an experience of less 
than twenty years to draw upon, while 
man has centuries behind him. 
* * 

Mrs. Knapp, of New York, for ex- 
ample, was practising a form of nepo- 
tism quite common to American gov- 
ernment. She made the mistake of 
cluttering her own pay roll with her 


own relatives. 
* * 


Tue males, in the light of their ex- 
tended training, rely upon indirection. 
You put my brother on your pay roll 
and I’ll put your sister on mine. Also, 
men are more clubby. They hesitate 
to expose each other. Politics is large- 
ly a game of tit for tat. For the tit you 
deliver upon the head of your partisan 
opponent today, a tat may penetrate 
your own pregnable armor tomorrow. 

* * 

Ir this fraternalism and self-caution 
did not exist, the arrant nepotism prac- 
tised by members of Congress, who 
have their own wives upon the pay roll, 
would be exposed and their superior 
righteousness would be dissembled. 

* * 

Ir may be recalled that the Federal 
Trade Commission sensationally re- 
vealed that the Federation of Women’s 
Clubs was being used to disseminate 
propaganda for the so-called Power 


Trust. 
on * 


WELL, the women seem to be at it 
again. The anniversary of George 
Washington, no less, is the vehicle em- 
ployed to distribute a comparison be- 
tween Mr. Hoover and Mr. Washing- 
ton, in which the former does not suf- 
fer by the comparison. Whatever may 
have been the intention and purpose of 
the good women, a presidential cam- 
paign is in the offing and they are ac- 
cused of resorting to a political prac- 


tice which may have been helpful to 
Mr. Hoover but was bound to stir dis- 
sension in an organization which has an 
active membership in Democratic as 
well as Republican strongholds. 

* * 

WE are said to be wise only to the 
extent that we profit from experience. 
Yet here is an organization of fine and 
redoubtable women caught twice in two 
years in political performances of a 
kindred nature. 

* - 

THE men had a similar experience. 
A national magazine obviously friendly 
to the administration was preparing to 
publish an open advertisement ad- 
dressed to Mr. Hoover and congratula- 
tory of his administration and to be 
signed by a hundred of leading econ- 
omists, philosophers, and moralists gen- 
erally, when it came to the attention of 
Pat Harrison, who mentioned it in the 
Senate. These men, with long experi- 
ence back of them, immediately aban- 
doned the program and it is now for- 
gotten and will be, unless Mr. Harrison 
finds some excuse satisfactory to him- 
self to interject it into the coming cam- 
paign. 

* * 

Cautious male politicians rarely 
write what they can say of a private 
character which they do not want re- 
vealed, and they rarely say it in the 
presence of more than one person. 
There are still men in the Senate who 
timidly recall the Foraker letters. Only 
a Roosevelt (meaning T. R., of course) 
could have laughed off his “We are 
both practical men” letter to the elder 


Morgan. 
* * 


But when it comes to the recording 
of a record that they may call to their 
future service, the men are both ver- 
bose and loquacious. Take, for this 
illustration, Mr. Franklin Roosevelt’s 
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correspondence with Mr. Hoover on 
the St. Lawrence power project. 
* * 


Mr. RoosEVELT is a candidate for the 
Democratic nomination for President 
of the United States. If he receives 
that nomination and if Mr. Hoover re- 
ceives the Republican nomination, 
which Mr. Hoover will receive, the 
former can be expected to attempt to 
crystallize power into one of the domi- 
nant issues of the resultant campaign. 
He will no doubt bring forth evidence 
that Mr. Hoover is supported by the 
bulk of the utility interests because 
there is no secret to that fact at all. 
It is a logical consequence of Mr. Al- 
fred E. Smith’s attitude on power, of 
Mr. Franklin D. Roosevelt’s attitude 
on power, and of Mr. Herbert Hoover’s 
attitude on power. 

* * 

Mr. RoosEVELT can not expect to re- 
ceive that substantial support and his 
logical course will be to destroy or im- 
pair the value of that support to Mr. 
Hoover. 

* * 

St. LAWRENCE waterways and power 
developments constitute a problem in- 
volving not alone the United States but 
the United States and Canada. They 
must be approached and_ effected 
through negotiations and compromises 
between two friendly nations. The 
state of New York has peculiar rights 
to be protected in the matter, and Mr. 
Roosevelt, in demanding equivalent 
protection for New York, of which he 
is governor, set himself up as an ex- 
ponent of the rights of the United 
States as a whole. 

“Are there any secret negotiations 
pending between the United States and 
Canada? If so, the state of New York 
demands to be informed in order that 
the rights of the American public may 
be amply secured.” That is the gist, 
if not the exact language, of his letter 
to the President. He gives his letter to 
the press for publication. The public 
is allowed to draw any insinuating con- 
clusion it may desire from the fact that 
Mr. Hoover did not respond to him. 


3 


Ir is not the purpose of this column 
to compute the merits of the St. Law- 
rence project, or to infer that many 
valuable years have been lost while the 
river has run to waste, but to observe 
the political trends and to draw some 
reasonable conclusions from them. 

* * 


Mr. RooseEveELt, if he is to be suc- 
cessful in his quest for further political 
honors, must impress the country that 
he is not an integral part of that po- 
litical machine called Tammany and 
that he is not an integral part of that 
political-financial machine known to the 


country as Wall Street. 
*” * 


DELEGATES in the convention and 
votes in the canvass must be obtained 
from the west. The average western 
farmer, whether he has been overtaken 
by the sheriff or is only one step ahead 
of him, blames Wall Street and the 
east for railroad, financial, and agricul- 
tural troubles which beset him, not to 
mention the drought of last year. As 
between a representative of official 
Washington running on one ticket and 
an official representative of “the East” 
running on the other, he probably 
would stay at home on election day, 
unless the whirl of political emergencies 
provided him with a modern Populist 
or some other temporary third party 
for which to register his spleen. 

* * 


Ir Mr. Roosevelt can set himself up 
in the popular estimation as a crusader 
for independent rights and as an antag- 
onist of over-consolidated wealth and 
authority of the east, he probably would 
regard it as a good day’s work. He 
seems to have begun his campaign with 
a larger knowledge of political condi- 
tions throughout the country as a whole 
than did his Democratic predecessor, 
whose campaign for the presidency 
never did get going after the day he 
said all he knew about the agricultural 
condition was that the McNary-Hagen 
Bill was no good. 


Apt Z Late 
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What Others Think 





Was the Alabama Investigation 
a “Whitewashing” Expedition? 


n this department of the last issue 
I of Pusitic UTILITIES FoRTNIGHTLY 
was given a brief description of the 
report of the special joint committee 
commissioned by the Alabama legisla- 
ture to investigate the regulation and 
taxation of power companies in that 
state. Since then the minority report 
by the sole dissenting committeeman, 
Representative Richard Kelly of Tal- 
ladega county, has been made public. 
Since then, also, various liberal writers 
have referred to the Alabama investi- 
gation as a “whitewashing expedition” 
rather than a bona fide attempt to probe 
the real state of affairs concerning Ala- 
bama electric utilities. The insinuation 
of these writers would appear to be that 
the Alabama investigation was a “put- 
up job” from start to finish—artificially 
instigated by those who were not un- 
kindly disposed towards the utilities in 
order to ward off any subsequent in- 
quiry by less sympathetic investigators. 


Ss two matters—the dissenting 
report of Representative Kelly and 
the “whitewash” charges—are strangely 
at variance. It must be borne in mind 
that Representative Kelly was the in- 
stigator of the Alabama investigation 
and the resolution introduced by him to 
accomplish that end was passed under 
the name of the “Kelly Resolution.” 
Mr. Kelly’s minority report plainly 
shows that he certainly was not fav- 
orably disposed toward Alabama elec- 
tric utilities and that he is still unfav- 
orably disposed toward them, and fur- 
ther, that if the investigation turned 
out to be a complete whitewashing of 
Alabama utilities and the Alabama Pub- 
lic Service Commission, it certainly was 
not the fault of Mr. Kelly. 


The Kelly report is very brief and 
somewhat noncommittal. He does not 
differ radically from the majority re- 
port and makes only one specific sug- 
gestion; that the tax of the Alabama 
Power Company ought to be increased, 
although he does not say that the com- 
pany now is paying less taxes than 
other corporations similarly situated. 
He says that the electric utilities’ prop- 
erty values ought to be continually and 
closely supervised both for taxation 
and regulatory purposes—a proposition 
with which few will disagree. He 
charges the utilities with controlling the 
press by placing advertising only with 
“friendly newspapers,” and believes this 
should be prevented by legislation, but 
he does not venture an opinion as to 
how a law to prohibit a corporation 
from advertising in whatever news- 
papers it pleases could ever pass con- 
stitutional muster. 


r. Kelly claims that all precedent 

was violated when the commit- 
tee did not select the author of the reso- 
lution responsible for its existence for 
its chairman. News comes from Ala- 
bama that Mr. Kelly and other young 
members of the Alabama legislature 
made violent attacks in the public press 
upon the Alabama utilities prior to the 
organization of the committee. There- 
fore, lack of open-mindedness was the 
reason assigned for the failure of the 
committee to elect Mr. Kelly to chair- 
manship. 

Mr. Thomas Woodlock, writing in 
The Wall Street Journal, began his 
analysis of the Alabama report as fol- 
lows: 


“Reference in what follows will be con- 
fined to findings of fact, omitting state- 
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ments of opinion, beyond recording the 
fact that the majority of the committee 
commended the public service commission 
for the services that it furnished to the 
public—also the tax commission. This be- 
ing so, the report is stigmatized in the 
usual quarters as a ‘whitewash’ which is 
only natural!” 


It is not unusual for a favorable re- 
port of an investigation committee to 
be stigmatized as a whitewash, by those 
who are disappointed in the outcome. 

What else can one say, unless he is 


ready to admit that as the result of the 
investigation he was shown to be mis- 
taken. Most persons hate to do that. 
That is why the term “whitewash” is 
so often used. 

—D. L. 


Minority Report or LecIsLative INVEsTIGAt- 
ING COMMITTEE ON Pustic UTILITIES In 
AvaBaMA, July 25, 1931. 


MunicipaL Power. By Thomas F. Wood- 
lock. 


3, 1931 


The Wall Street Journal. August 





The Coal Operators Ask for Regulation 
on a Public Utility Status 


L fang the idea of actively regulat- 
ing the utility business was first 
introduced in this country there were 
many utility operators who fought 
against it vigorously. They could see 
in it nothing but the thin edge of a 
wedge of Socialism. 

Today it appears that regulation is 
being regarded by public utility opera- 
tors, as well as the operators of busi- 
nesses not yet so classified, as a sooth- 
ing syrup for the aches and pains that 
trouble an industry that is exposed to 
free and open competition. To para- 
phrase a national advertising slogan, 
“industries cry for it.” 

The latest industry to cry for regu- 
lation is the coal-mining industry. At 
recent conferences between Secretary 
of Labor Doak and Secretary of Com- 
merce Lamont and leading bituminous 
operators, the producers themselves 
suggested that the waste and low prices 
resulting from the duplication of fa- 
cilities and the unrestricted output of 
competing mines might be controlled 
for the benefit of the industry, the coal 
mines, and ultimately the public, if the 
government should regulate coal min- 
ing as a public utility. 

It is particularly noteworthy that this 
suggestion comes from the mine owners 
themselves. It is doubtful whether 
regulation of mining as a utility could 
ever be attained in any other way ex- 


cept by voluntary submission of the in- 
dustry to regulation. 


Bx in 1920 the state of Kansas 
passed a law purporting to regu- 
late as utilities among other businesses 
the meat packing industry and the min- 
ing industry. This regulation included 
the fixing of employees’ wages. A Kan- 
sas tribunal, by virtue of this law, at- 
tempted to regulate the wages of em- 
ployees of a certain packing company, 
and when the case went to the Supreme 
Court of the United States the law was 
declared unconstitutional so far as it 
affected the regulation of wages of 
packing house employees (Wolff Pack- 
ing Co. v. Court of Industrial Relations, 
P.U.R.1923D, 746). Of course, this 
decision is not at all a binding precedent 
upon the proposition of that phase of 
the Kansas law regarding mining, but 
the language of the late Chief Justice 
Taft, rendering the opinion of the 
court, has so plainly indicated the atti- 
tude of the court toward the law in its 
entirety that it has never been en- 
forced. 
The Taft opinion stated : 


“It has never been supposed, since the 
adoption of the Constitution, that the busi- 
ness of the butcher, or the baker, the tailor, 
the wood chopper, the mining operator, or 
the miner was clothed with such a public 
interest that the price of his product or his 
wages could be fixed by state regulation. 
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It is true that in the days of the early 
common law an omnipotent Parliament did 
regulate prices and wages as it chose, and 
occasionally a colonial legislature sought to 
exercise the same power; but nowadays 
one does not devote one’s property or busi- 
ness to the public use or clothe it with a 
public interest merely because one makes 
commodities for, and sells to, the public 
in the common callings of which those 
above mentioned are instances.” 


1TH this in mind it will be seen 

that any move towards placing 
the coal mines under utility regulation 
would have to come from the opera- 
tors themselves. It is not likely that it 
could ever be forced upon them under 
the prevailing state of the law. 

This interesting development in the 
mining industry escaped much editorial 
notice, although most eastern news- 
papers carried a fairly prominent news 
story of the Washington conferences— 
a story brought out first by the Pitts- 
burgh Sun-Telegraph. The story an- 
nounced frankly that the trouble with 
coal mining right now is nothing more 
or less than over-production. The story 
stated in part as follows: 


“If the operators should attempt through 
a voluntary agreement to curtail production 
and thus raise the price of coal they would 
be violating the Sherman Anti-Trust Law. 

“If Governor Pinchot and the governors 
of West Virginia and Ohio were to take 
charge of the mines and regulate produc- 
tion as Governor Murray had done in 
Oklahoma with the oil wells, the price of 
coal would at once advance. And who 
knows but that it would start a wave of 
prosperity that would reach into all 
branches of business?” 


A story in the Washington Herald 
(Hearst) quotes the coal men’s spokes- 
man as follows: 


“Two or three years ago if anyone had 
proposed government regulation to the 
operators it would have thrown them into 
a rage and they would have denounced it 
as Bolshevism. 

“Now they are inclined to welcome it 
as the only way out. 

“They see nothing ahead of them, as 
things stand now, but the loss of their 
properties through their inability to sell 
coal at a profit.” 


Pn the most interesting of the 
few editorials on the subject was 


published in the Scripps-Howard pa- 
pers. It stated in part: 


“Is the political battle cry ‘No govern- 
ment in business,’ which resounded so loud- 
ly when our industries were riding the crest 
of prosperity, becoming obsolete? 

“Some of the ‘rugged individualists’ who 
complained loudest against anything savor- 
ing of government regulation of business 
to protect the consumers and the workers 
are now appealing to the government to 
help them out of their difficulties, brought 
on by depression, greed, and bad manage- 
ment. 

“The latest to turn to an already harassed 
government is the bituminous coal indus- 
try, according to credible reports from 
Pittsburgh. Some of the biggest coal 
operators in the world now are ready to 
confess that the industry is not able to 
manage its own affairs, and to solicit gov- 
ernment regulation of the mines as a pub- 
lic utility. A few years ago such a sug- 
gestion would have been the rankest sort 
of heresy. 

“The coal industry is demoralized, and con- 
ditions have been getting worse rather than 
better. Cut-throat competition, anti-labor 
policies, over-production, use of coal sub- 
stitutes, and other factors have combined 
to wipe out dividends and throw an army 
of miners out of work. Conditions among 
miners, who have been denied civil liber- 
ties and reduced to a starvation level, are a 
national disgrace and menace. 

“It has seemed probable for some time 
that government intervention of some sort 
finally would be necessary to end this chaos 
in a basic and essential industry. We must 
have coal, and after all men idle through no 
fault of their own cannot be permitted to 
starve. oad 

“As for the government’s taking over the 
coal mines, this would involve the pur- 
chases of coal lands, and the operation of 
such mines as are needed, as some opera- 
tors now suggest. This may eventually 
become necessary as a last resort. But if 
the coal barons think that, having made a 
failure of the business, they can dump the 
mess on the government’s doorstep and 
walk off with the public’s dollars jingling 
in their pockets, they are mistaken. 

“Having been permitted to exploit a nat- 
ural resource without hindrance for gen- 
erations, and having brought the industry 
to ruin, they cannot now wash their hands 
of their troubles by saying to Uncle Sam, 
‘You do it after paying me off.’ They have 
a very definite public responsibility which 
they must shoulder in fairness to the pub- 
lic and to other industries, such as lumber 
and oil, which are seeking and have as 
much cause to seek, the help of the gov- 
ernment.” 


363 





PUBLIC UTILITIES FORTNIGHTLY 


If the Scripps-Howard editors see ment operation of the power industry, 
the action of the coal men in volunta- Perhaps the editors feel that the goy- 
rily seeking regulation as an unusual ernment should not take over any busi- 
reversal of attitude, faithful readers of ness during a time when it is not mak- 
the Scripps-Howard papers will possi- ing money. 
bly see the editorial itself as an indica- —F. X. W. 
tion of a change of attitude equally un- 
usual, inasmuch as the editors appear "=. t.t. kien 
to be definitely opposed to government 4 P i U. §s Rec , 
ownership. This same chain has hereto- ~‘Coar Inpustry. Washington Herald. Ant 
fore appeared to be favorably disposed gust 7, 1931. _ , 
editorially towards governmental opera- Government Mines? Editorial. Washing. 
tion of public utilities, especially govern- ton (D. C.) Daily News. August 8, 1931. 





State Regulatory Bodies Chase Unwieldy 
Trucks from the Highways 


geo who have become an- property here found. The denial of the 


noyed and alarmed at the in- application is based entirely upon danger 
to the traveling public and injury to the 


creasing number of four and five-trailer highways, since the commission is not le- 
motor trucks that lumber along the gally empowered to pass upon the question 


main national highways will be pleased of convenience and necessity for interstate 
to learn that the Ohio Public Utilities  tTansportation by motor truck. None 
less, the commission is impressed with the 


Commission has discovered a way to growing feeling that the state highways are 
eliminate, or at least to control, what overburdened by commercial busses and 
otherwise promises to be a first-class trucks.” 

nuisance. Recently it refused to grant . 

the applications of two interstate motor se New York Times reports, 
truck lines for certificates of conven- _ through an editorial, another ex- 
ience and necessity to operate over part periment undertaken by the Pennsyl- 
of the through road between Cleveland vania commissioner of motor vehicles 
and Chicago; in doing so the commis- to keep excessively long motor trucks 
sion announced its adoption of a new from the Keystone highways. The edi- 
policy. The commission’s survey of torial is in part as follows: 


the Cleveland-Chicago route, according sees ; f 
ietecment iscued tov it Until two portions of matter can oc- 
to a sta y ut, cupy the same portion of space at the same 
“shows an average of 22.6 trucks, tractors, time, the automobile world will continue to 
trailers, and semi-trailers passing over this be monstrously crowded. It is worth re- 
highway per hour, or an average of one cording that two states have just taken 
every three minutes, with an average ton- measures to reduce by a little the surplus 
nage of 85.94 per hour.” of motor trucks. Pennsylvania begins by 
forbidding ‘the promiscuous operation’ of 
According to the commission this vehicles more than thirty-five feet long, and 
route has reached a “maximum usage 3 oe ae Se — and won- 
. erful two an ree vehicle processions 
of saturation.”. It declared that it preacher seventy feet long. The limit set 
would make a study of highways and is certainly modest. Even restricted to 
that, wherever a similar saturation is threescore feet and ten, these lumberers 
disclosed, the commission and cumberers of the road will not be loved 
F by other users. The Pennsylvania Com- 
“must insist upon a most convincing show- missioner of Motor Vehicles means busi- 
ing of public necessity before even consid- ness. He has served notice on all the other 
ering an application for a certificate which states and on the District of Columbia. 
would duplicate the hazard to life and The state highway patrol will be on guard 
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at every road by which the hostile forces 
can enter the state. Every truck and truck- 
train of illegal longitude will be turned 
back and the drivers bidden to get out and 
keep out. ‘We don’t intend,’ says the com- 
missioner, ‘to allow the people of this state 


to be pushed off the highways they have 
built with their own money.’” 
—M. M. 


SHoorinc Away Moror Trucks. Editorial. 
New York Times. August 13, 1931. 





How Government Operation of Industry 
in Russia Affects the Individual 


OLONEL Clarence T. Starr, who 
& spent three years as a construction 
engineer in Russia, is presenting an in- 
teresting series of articles on conditions 
in that country in the Nation’s Business ; 
the second instalment appears in the 
August issue, and presents the author’s 
opinion concerning the effect of govern- 
mental operation of industry on per- 
sonal initiative. 

Colonel Starr finds that Soviet Rus- 
sian business works under a mass of 
plans, systems, formulas, codes, and 
quotas, all dominated, of course, by the 
Five Year Plan. This adherence to 


formulas, in addition to irritating the 
practical minded American, is costly. 


Russia has largely the accepted German 
practice and her formulas are built on 
German foundations. As an illustration, 
Colonel Starr points out that Germans 
enclose electrical transformers in build- 
ings. It was extremely difficult to per- 
suade Russian authorities to adopt the 
American practice of open-air trans- 
former stations, even though this would 
save as much as several hundred thou- 
sand dollars in building structure for a 
single station. 

The Soviet mind longs for a rule for 
everything and such a rule, once adopt- 
ed, becomes ironclad, dampening indi- 
vidual initiative for experiment or in- 
novation. Whether it is a railroad or 
a banana stand, business in Soviet 
Russia is carried on by approved rules. 
To depart from these rules is to court 
personal misfortune, however plausible 
such departure may seem to the indi- 
vidual. Here is an example cited by 
Colonel Starr : 


“One young Russian engineer came to 
me one day and asked: 


“*How much sand per day will be used 
by a certain type of engine pulling so much 
weight up such and such a grade?’ 

“I had been in Russia long enough to 
know there was something behind the 
query, so before beginning the guessing 
contest I questioned my interrogator and 
discovered that he had worked out a formu- 
la. After looking it over I asked him: 

““Have you figured out what wet rails 
do to your figures?’ 

“No, he hadn’t nor what a flat wheel or 
any of several other unknown factors 
might do. He wasn’t discouraged but went 
right ahead and got his formula accepted 
as a standard. If a ‘lokey’ stalls because 
the engineer didn’t take into account sev- 
eral different factors, the engineman is out 
of luck. First, he doesn’t get any more 
sand that day without several conferences. 
Second, if he didn’t take the theoretically 
correct amount, he will probably lose his 
job or be suspected of sabotage. If, how- 
ever, he did take the correct amount he is 
absolved from all blame. So is the author 
of the formula since the technical council 
approved it.” 


EFORE setting down these defects in 
the Soviet system as inherent 
faults in the governmental operation of 
industry, we must remember, of course, 
that Russia, previously without prece- 
dent or technical experience, has made 
a mightly long leap in economic develop- 
ment. In her place it is but natural that 
she should stress standardization and 
grasp for rules, codes, and formulas in 
order to get industrial production on 
some sort of a foundation. Upon the 
question whether in future years she 
will relent in her suppression of individ- 
ual experiment depends the verdict as to 
whether or not governmental operation 
of industry of itself causes an inevitable 
paralysis of personal initiative. 
A Dean Hann Horns Russia Back. By 


Colonel Clarence T. Starr. Nation’s Bust 
ness. August, 1931. 


365 








PUBLIC UTILITIES FORTNIGHTLY 


Devices Used by Municipalities to Evade 
Debt Limitation on Acquiring Utility Plants 


NE of the reasons why municipali- 

ties do not go suddenly into the 
electric power and light business or any 
other sort of electric business whenever 
the spirit so moves, is the limitation 
placed by law upon the debt-contracting 
ability of the municipality. In some 
states, this limitation is imposed by the 
Constitution and in some states by stat- 
ute. In a few states, (such as Colora- 
do), certain cities have “home rule” and 
can do pretty much as they please about 
contracting debts. 

Debt limitation is often in the form 
of a prohibition against municipalities 
contracting debts in excess of a certain 
amount without a special election at 
which the voters must decide whether 
they are willing to assume, through in- 
creased tax assessment, the burden of 
financing the proposed municipal utility 
plant, because municipal plants, like 
privately owned plants, require money 
in the process of construction and estab- 
lishment. When the issue is put up to 
the voters in this way, it often acts as 
a damper on the ardent spirit of munic- 
ipal ownership, as voters have an inva- 
riable aversion to voting “yes” on a 
proposition that means more taxes. 

Accordingly there has grown up 
throughout the states various devices 
employed by municipal officials who fa- 
vor municipal ownership, to attain that 
end without running the gauntlet of the 
polls. Professor Lawrence L. Durisch 
of Nebraska University, in the Septem- 
ber issue of National Municipal Review 
has written an interesting article in 
which he undertakes to describe the 
growth, use, and comparative success 
and legality of these various devices. 


LDEST of all, is the method of tak- 
ing governmentally owned utilities 


out of the scope of constitutional debt 
restriction by having a sympathetic leg- 
islature create “utility districts” which 
are new and separate municipal corpo- 
rations, superimposed upon the terri- 
tory of the city to be served and formed 
for no other reason than to own and 
operate a utility plant. 

This method has been only fairly suc- 
cessful. It cannot be used in an emer- 
gency, frequently requires referendum, 
and cannot be done at all in some states 
under the prevailing Constitutions. 

More recently, many cities have tried 
unsuccessfully a plan of using a lease 
plus an option to purchase as a means 
of acquiring utility property in excess 
of their debt limitation. Courts have 
usually set these devices aside as mere 
evasions of lawful debt restrictions. 

Professor Durisch reviews other de- 
vices but the most interesting and at 
present the most popular seems to be 
the “conditional sale plan.” Under this 
plan it is necessary to secure the codp- 
eration of the manufacturer who sells 
the plant. It is sold on a conditional 
sales contract, the title remaining in the 
seller’s name until the whole amount is 
paid; the instalments, however, are 
paid from current revenues. In this 
way, it may be said that the municipal- 
ity has never bought a plant until, after 
paying for itself through successive 
instalments, it automatically becomes 
the property of the municipality with- 
out any formal outlay of taxpayer’s 
funds. 

The courts have not been unanimous 
in their views on this plan, but to date 
it seems the most successful. 

—M. M. 


Municipat Dest Limits. By L. L. Durisch. 
National Municipal Review. August, 1931. 








“THE term private ownership is a misnomer when applied to such a condition as that 
which exists in the electric light and power industry today. It is as absurd to regard 
it as capitalism, in the historic and accepted sense of that term, as it would be to so re- 
gard the English coéperative societies. We need a new nomenclature.”—JoHN SPARGO 
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Are the Courts and Commissions 
Regulatory Rivals? 


ARY Louise Ramsay, who seems to 

be establishing a reputation for 

legal research in the field of public util- 
ity economics, has started an interesting 
series of articles upon the relationship 
of the courts to commission regulation 


‘of public service in the August issue of 


The Journal of Land & Public Utility 
Economics. Miss Ramsay has so far 
been painstaking and her August instal- 
ment does not complete even the study 
of one state—Massachusetts. It is to 
be hoped, however, that her studies will 
continue until all or practically all of the 
states have passed under her analysis, 
for there is much need of just such a 
regulatory inventory. 

There is a current charge that com- 
mission regulation has been ineffective. 
There is a more specific charge that this 
ineffectiveness has been due to reversal 
of commission decisions by courts— 
particularly by Federal courts. With- 
out at all conceding the soundness of 
the first proposition—(that regulation 
has been a flat failure )—it will be seen 
that a thorough study of the reported 
decisions is the only way to prove or 
disprove the accusation that the courts 
are interfering with regulation. 


T was inevitable that there should be 
some friction between courts and 
commissions. As Miss Ramsay puts it: 


“Inevitably, the mixture of quasi ju- 
dicial, quast legislative and purely minis- 
terial powers and functions has aroused dis- 
sension, especially since commission author- 
ity, created by legislatures, has extended 
into realms formerly the sole province of 
constitutionally created courts, while such 
courts have the last word by way of review. 
Working out a modus operandi between the 


two sometimes rival agencies of government 

has not been an easy task.” 

The Ramsay article sets out to find 
the answer to the following three per- 
tinent questions : 

(1) In what fields of regulation has 
the court been drawn in? 

(2) Has the Massachusetts court in- 
terpreted the commission’s powers 
strictly or broadly? This is, has the 
court aided or hindered the commission 
in the performance of its duties? 

(3) Have the court’s rulings mate- 
rially affected the scope and quality of 
regulation in Massachusetts ? 


pace here allows but a brief sum- 

mary of Miss Ramsay’s detailed 
findings. It appears that the Massa- 
chusetts regulatory tribunals have had 
their orders reviewed in 41 cases in the 
state supreme judicial court. Location 
of utility service was the issue involved 
in 15 of these cases : the commission was 
reversed once and sustained 14 times! 
Ten of the cases involved rates and for 
these the final score stands 7 to 3 in 
favor of the commission. Four cases 
invulved power over service and in 
these the commission broke even 2 to 
2. There were three miscellaneous 
cases involving technical procedure and 
statutory interpretation. 

The balance of the cases involving 
such matters as security issues and val- 
uation will, presumably, be covered in 
subsequent instalments. 

—M. M. 


Courts AND COMMISSION RELATIONS IN 
MAssAcuHusETTsS. By Mary Louise Ramsay. 
Journal of Land & Public Utility Eco- 
nomics. Chicago, Ill. August, 1931. 





The result is that electric light and power 


gq “In 1929 state and municipal works were in control of 53 per cent of the water power, 


and private industry of only 47 per cent. 


are dearer in Germany than elsewhere, and that, since they are monopolies, the pro- 
vision of light and power is used by many communities as an additional form of 
taxation. This happens also in connection with municipally operated street railways 


and with water and gas works 


In recent years there has been an increasing 


tendency in Germany to raise the rates for gas, water, and electricity.” 


Hyatmar SCHACHT 


Former president of the German Reichsbank 
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A Shooting Affray Leads to the Exposure 
of a Free Pass Racket 


HE recent mishap to a New Jersey 
state senator who was critically 
wounded under malodorous circum- 
stances in the apartment of a young 
woman has led to an investigation of 
the “free pass racket” as practiced on 
railroads by state officials. The revela- 
tions promise to have repercussions in 
other states than that of New Jersey. 
It appears that among other privileges 
granted to the young woman by the 
senator, was a free railroad pass. An 
investigation at Trenton followed. It 
was learned that the practice of issuing 
passes was begun many years ago when 
the railroads received valuable conces- 
sions from the state, and may have been 
justified by the conditions at that time. 
But the free list increased from 300 to 
more than 1,000, while traffic in the use 
of the passes became notorious. About 
700 passes on the list were assigned to 
nominal legislative clerkship and, as the 
Newark Evening News called them, 
“other fake jobs.” The News editorial- 


ly stated: 


“The railroads feel they cannot oppose 
the abuse of the pass system. They fear 
political reprisals. But, there are men in 
the New Jersey legislature who are above 
being party to such cheapness; they must 
have a higher conception of government 
than to be party to the padding of legisla- 
tive clerkships merely to get free rides for 
favored persons. Who among them will 
stand up to make the fight that should be 
made to cleanse this situation?” 


Sa on the broader aspects 
/ of the investigation the New York 
Times stated editorially : 


“Years ago Federal legislation put an 
end to the abuse of interstate railroad pass- 
es, limiting their issue to employees of the 
railroad and their families, officers of the 
companies, disabled soldiers, caretakers of 
live stock, railway mail service employees, 
and certain others engaged in charitable 
work. But Congress could not deal with 
the abuse within the states.” 


State public service commissions have 
always gone as far as they could to de- 
nounce free pass abuses, but unfortun- 
ately as in New Jersey, their hands have 
been tied by legislative acts or bargain- 
ing contracts between the state or mu- 
nicipalities and the utilities affected. 
The free pass abuse has not always been 
restricted to railroads. Street railways 
everywhere are often obliged by ordi- 
nance to carry free of charge, police- 
men, firemen, and other public officials 
on duty. Free telephone and gas serv- 
ice to municipalities and municipal offi- 
cials have been exacted by some munic- 
ipalities in return for franchise rights. 
Some of these more petty abuses have 
been stamped out by the state commis- 
sions but the state railroad pass racket 
probably survives all too widely. 

—M. M. 


Newark Evening News. August 20, 1931. 


New York Times. August 20, 1931. 
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The March of Events 





California 


Franchises for Bus Operators 
Opposed 


HE board of public utilities and trans- 
Tt cone of Los Angeles, according to 
the Los Angeles Times, has forwarded to the 
city council a report opposing a proposed 
amendment to the city’s charter which would 
place bus lines under franchise the same as 
railways. The board expresses the opinion 
that the busses are serving the public inter- 
est better under the present permit system. 


Quoting from an account of the proposals 
contained in the Times: 

“The report points out that the association 
[a women’s organization] presents no argu- 
ment for placing bus lines under franchise 
regulations except assertions of inadequate 
service in the district, that such lines cannot 
provide for mass transportation like the 
street railways and that under the present 
system, where they act as feeders to rail- 
ways, bus lines may be interested in operat- 
ing in territory where they would not bid on 
a franchise.” 


Distriét of Columbia 


Commission Investigates Corpo- 
rate Relationships of Gas 
Utility 
ype that the Washington Gas Light 

Company intended to turn over to the 
Central Public Service Corporation, a related 
company, $26,020 representing a credit to the 
Washington Company as the result of the 
failure of the Maryland Gas Transmission 
Company to furnish natural gas, was made 
the basis on August 13th of an order by the 
commission restraining the company from 
paying over this sum, and from transferring 
ownership or control of a transmission main 
to the Central Public Service Company, a 
Chicago concern. Special Assistant Corpora- 
tion Counsel William A. Roberts had pre- 
sented evidence that the Washington Gas 
Transmission Company was being formed to 
take over this pipe line for the Central Pub- 
lic Service without payment to the local com- 
pany. 

Evidence also was obtained which, accord- 
ing to commission officials, tends to show 
that the local company is paying 4 cents per 
thousand cubic feet more for its natural gas 
than goes to the Columbia Gas and Electric 
Company, which supplies it. This 4 cents 
difference, it is said, goes to the Chicago 
corporation. 

The action by the commission followed an 
investigation into the affairs of the local 
company by government officials as the basis 
for a prosecution for alleged violation of the 


La Follette Anti-merger Act. The gas com- 
pany passed into the hands of a banking 
group about three years ago when the Sea- 
board Investment Trust was formed. Later 
the trust became the Washington and Sub- 
urban Company. Recent investigations, it is 
said, indicate that the stock in the Washing- 
ton and Suburban Company had passed to 
the Westfield Trust of Illinois. A. E. Pierce, 
president of the Central Public Service Com- 
pany, is also the head of the Westfield Trust. 
The Central Public Service Company, some 
months ago, announced that it had taken 
over the management control of the local 
company. 

Officials and attorneys for the Washing- 
ton Gas Light Company and the Central 
Public Service argued on August 21st that 
the order restraining the company was il- 
legal, but the commission refused to rescind 
its order. 

A statement has been made by Mr. Pierce 
in which he denies that his ownership of the 
beneficial interest in the Westfield Trust, in 
which ultimate control of the stock of the 
Washington Gas Light Company lies, violates 
any laws. 

He explained that the Central Public Serv- 
ice Corporation had originally planned to 
build a pipe line system to transport natural 
gas from fields in Kentucky and West Vir- 
ginia to points in Virginia, Maryland, the 
District of Columbia, and Indiana, and to 
supply gas to distributing systems controlled 
by it as well as to various distributing com- 
panies along the line and to the Washington 
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Gas Light Company, which serves in the 
Capital City. 

He stated that it developed that the Co- 
lumbia Gas and Electric Company had a 
considerably more extensive project under 
consideration which would serve all of the 
territory and the Central Corporation decid- 
ed to obtain its supply from the Columbia 
Gas and Electric system on advantageous 
terms. He said that, under these arrange- 
ments, a supply was obtained for Washing- 


ton, which was thereby saved from making 
important capital expenditures. He said that 
the difference in price did not constitute an 
increase of 4 cents per thousand cubic feet, 
but less than 1 cent per thousand cubic feet 
of gas delivered. The penalty payment, ac- 
cording to Mr. Pierce, was turned over to 
the Central Corporation and had been credit- 
ed against the cost of the transmission line 
built in the. District for the Washington Gas 
Light Company. 


Florida 


Power Tax Fight Is Put Up 
to Consumers 


PROPOSED ordinance which would levy a 
tax of 2 cents per kilowatt hour on the 
Florida Power & Light Company in Palatka, 
according to the Palatka News, will not be 
fought by the company as the company holds 
the view that the battle properly belongs to 
the consumer “who will pay the freight.” 
The company, it is said, operates under a 
franchise which makes no reference to the 
rates to be charged domestic consumers, al- 
though it specifies a 9-cent rate for current 
for commercial use and also sets out the rate 
for power. The company has stated that it 
would put the 9-cent rate for commercial 
lighting into effect whenever the city com- 
mission demands, but that it will recover the 


revenue thus lost by raising the rate for 
domestic lighting. 

In regard to the use of gas, the company 
is said to be willing to put the franchise rate 
of $1.60 into effect, replacing the present rate 
of $2, but when it does so, it will reduce the 
present efficiency of the gas, which is given 
as 580 B.T.U., to 400 B.T.U. and the consum- 
er will be none the better. He will get a 
cheaper rate but will be compelled to use more 
gas of an inferior quality and his bill at the 
end of the month will be the same. 

The proposed power tax would create a 
considerable burden for lighting consumers. 
The Daily News itself is said to be the 
largest user of this quality of current, and 
the city tax would increase its light bill by 
$26 per month. There has also been some 
opinion that the proposed tax would be il- 
legal. 


e 


Georgia 


City’s Valuation of Gas Com- 
pany Is Completed 


| rte oe of the Atlanta Gas Light Com- 
pany have been appraised at $6,660,731 by 
Dr. John Bauer, of the American Public 
Utilities Bureau, who has been valuing the 
properties for the city of Atlanta in its fight 
against the utility’s plea for higher rates. 
The company’s appraisal was $10,940,819. 
The commission had arrived at a value of 
$10,261,819. Dr. Bauer in his report asserted 
that the former appraisals had ignored the 
sharp recession in price levels for the past 
few years and the present conditions as to 
prices and costs. 

The largest discrepancy between the ap- 
praisals is in the valuation of mains. They 
are listed in the company valuation at $1.50 
a linear foot. Dr. Bauer cites that cost of 


the 6-inch mains is 50 cents a foot, leaving 
a difference of $1, which he contends could 
not possibly be incurred for expenses of lay- 
ing the pipe. He also placed meter values at 
$9, while the company report charges $18. 

A special committee representing consum- 
ers was to make a demand for a reduction 
in rates instead of the increase demanded by 
the company. The commission was to renew 
its hearings on September 10th. 


- 


Inquiry into Commission 
Methods Is Proposed 


RESOLUTION, according to the Atlanta 
Constitution, was to be introduced in 
the house for a five-fold investigation of the 
public service commission. Its sponsor, Rep- 
resentative W. M. Lester, said that he would 
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have the speaker appoint a committee of not 
more than five members of the house. They 
would be authorized to probe into the fol- 
lowing phases of the public service com- 
mission’s activity: 

“1. What basis the commission has for the 
present rate charged the public utilities of 
the state. 

“2. What control the commission has over 
the holding companies for the utilities 
of Georgia and allied engineering and 


managing companies of the state. 

“3. The control and management of public 
utilities by the commission as to service to 
customers and the extension of service to 
rural communities. 

“4. The valuation of utilities fixed by the 
commission and the methods followed. 

“5. The methods and procedure followed 
by the commission in the regulation and con- 
trol of utilities and the duties of the em- 
ployees of the commission.” 


e 


Idaho 


Taxation of Municipal Plant 
Current Is Upheld 


N an opinion by Attorney General Fred J. 

Babcock, it is held that electricity pro- 
duced by a municipal power plant is subject 
to the new state tax of one-half mill per 
kilowatt hour on all energy generated with- 
in the state, says the United States Daily, 
which adds: 

“The act provides that the tax shall be 
levied upon ‘each and every individual firm, 
partnership, common-law trust, corporation, 
association, or other organization, now en- 
gaged or hereafter to engage in the genera- 
tion, manufacture, or production of electric- 


e 


ity and electrical energy in the state of 
Idaho, either through water power or by any 
other means for barter, sale, or exchange.’ 

“The only exemption designated in the law 
is for power generated for irrigation pump- 
ing purposes. 

“The city of Idaho Falls, through its at- 
torney, Ralph Albaugh, notified the state 
commissioner of law enforcement, that the 
municipality would not pay the tax on power 
generated by its plant. Municipal property 
is free from taxation under the Constitution, 
he asserted. 

“The attorney general in his opinion stated 
that the levy is not a tax on property but 
on power generated and that it is not on 
holdings but on production.” 


Indiana 


Electric Rate Reduction Is 
Asked in Franklin 


A PETITION signed by eighteen business 
firms of Franklin has been presented to 
the Indiana Public Service Commission ask- 
ing that the commission send engineers and 
auditors to the city to investigate electric 
rates. The Indianapolis News says: 

“The petition was filed by Jap Jones, Mar- 
tinsville, who recently entered into contract 


e 


with the council of this city to engage in a 
legal fight with the commission in an effort 
to obtain lower rates. The contract provides 
that Jones is to conduct the legal proceed- 
ings, and if successful will receive 25 per 
cent of the amount saved the first year of 
the new rate. If he loses the fight Jones 
agrees to pay the cost of all attorneys, ap- 
praisers, and engineers. Jones recently con- 
ducted a similar fight in Martinsville, when 
he succeeded in having the rate lowered from 
10 cents to 6 cents.” 


Minnesota 


Commission Will Reopen Tele- 
phone Rate Hearings 


Te commission has set a hearing for 
December Ist in the telephone rate case. 
The commission recently approved a merger 


of telephone properties and also a new set- 
up of rates. City officials in Minneapolis and 
St. Paul objected to the rate order. 
Commissioner C. J. Laurisch, according to 
the St. Paul News, in reply to an attack 
by A. J. Conroy, public utilities commission- 
er of St. Paul, said that Mr. Conroy as well 
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as a large part of the public apparently had 
suffered under the delusion that the recent 
order of the commission approving the merg- 
er of the Tri-State and Northwestern Bell 
companies was final as to rates. He pointed 
out that the rate case had been pending 
since last September, several months before 
the hearing on the stock transfer case, and 
in the recent order approving the merger it 
was specifically stated that the rate investi- 
gation was indefinitely postponed. 

The commission has incorporated an 
amendment in its order approving the sale 
which provides that the changes in rate 
structure set forth in the order shall not 
block a final determination of rates on the 
basis of valuation of telephone property. 

The commission has been hampered in its 
efforts to investigate rates by the failure 
of the legislature to provide adequate funds. 
It is charged that city officials have not co- 
operated with the commission in its efforts 


e 


to obtain an adequate appropriation. 

Commissioner Laurisch is quoted in the 
St. Paul News as stating: 

“Eugene M. O’Neill, former city attorney, 
and Leonard C. Seamer, city valuation and 
assessment engineer, had placed a valuation 
of $46,500 on the company’s property adjoin- 
ing the present Tri-State office, whereas the 
company itself valued the property at $35,664. 

“It would be impossible for the commis- 
sion to go into court seeking a rate reduc- 
tion on the testimony of Mr. Jurgensen when 
city officials ‘are placing values on property 
higher than the company itself.’ 

“Such an attempt to obtain rate reductions 
would in all probability result in a disgrace 
to the commission and a decision based upon 
a case inadequately presented.” 

Local officials have asked the Interstate 
Commerce Commission to withhold its ap- 
proval of the sale of the Tri-State Telephone 
Company to the Northwestern Bell. 


Missour1 


City Attempts to Oust 
Utility Company 


HE city of Sikeston has filed quo war- 

ranto proceedings in the Missouri Su- 
preme Court to compel the Missouri Utilities 
Company to discontinue business in that city, 
where it operates an electric plant. 

The city has recently placed in operation 
a municipally owned light and power plant 
but it is said that the “utility company has 
refused to discontinue operation regardless 
of a resolution adopted by the city council 
directing it to vacate and discontinue busi- 
ness. It is charged that the company has 
been operating under a 20-year franchise, 
granted in 1902, which expired in 1922. 


- 


Separation of Merchandising 
Accounting Is Studied 


HE public service commission will con- 
duct hearings on the question of a new 
uniform classification of accounts for public 
utilities including, as to electric companies, 
the separation of merchandising accounts 


from regular utility business. The United 
States Daily says: 
“The tentative rules for electric utilities in- 


cludes a section requiring the keeping of 


e 


separate accounts for merchandising and job- 
bing or contract work, and requiring that an 
‘equitable portion’ of general expenses, cus- 
tomers’ accounting, general accounting, and 
administrative expenses, as well as taxes ‘to 
the extent applicable,’ shall be charged to 
these accounts. 

“Tt is the intent,’ says a note following 
this section of the proposed rules, ‘that the 
sale of merchandise and appliances and job- 
bing or contract work shall be accounted for 
as a separate and distinct department of the 
utility so that the final net profit or loss 
from such services, as the case may be, can 
be determined and stated separately in this 
account. 

“*To this end, there should be charged to 
this account, not only the directly chargeable 
costs but also supervisory, administrative, and 
other incidental and similar costs. In the 
event employees devote part of their time to 
the electric department and a part thereof 
to merchandising and jobbing, their salaries 
or wages should be properly separated and 
apportioned, based upon the amount of time 
devoted to each kind of service. Likewise, 
just and equitable proportions of general 
supervisory and administrative expenses 
should be included.’ 

“A bill to prohibit merchandising by public 
utilities was introduced in the 1931 Missouri 
legislature. It was passed by the house, but 
failed to receive favorable action in the 
senate.” 
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New 


Westchester Company Willing 
to Reduce Rates 


N answer to a petition filed with the com- 
| mission against the Westchester Lighting 
Company by the city of Rochelle as part of 
a concerted effort by several communities to 
obtain lower rates, the company has indicated 
that it would accept a rate revision. This 
would be in the form of promotional rate 
schedules for gas and electric service. 

Eugene H. Rosenquest, president of the 
utility, is quoted as saying that the company 
is desirous of improving its rate structures 
so as to promote increased use of its electric 
and gas services. The statement continues: 

“In the light of its experience with the 
present structures of rates for gas and elec- 
tricity, the respondent company is willing to 
formulate and submit to the commission, for 


Y ork 


consideration and approval, revised sched- 
ules of rates for gas service and electric 
service for general uses, providing for rea- 
sonably graduated blocks, promotional forms 
of rates, and rates which it believes would 
be more advantageous and favorable for the 
actual users of gas and electricity and would 
make possible reductions in follow-on rates 
in the future.” 

The answer suggesting the possibility of 
new rate schedules strongly opposes the com- 
plaint filed with the commission. One of the 
points made is that a complaint by the city of 
New Rochelle, as a user of electricity for 
street lighting, is defective and insufficient 
since no public official of New Rochelle has 
been empowered by the public to file any com- 
plaint. Street lighting, it is asserted, is sold 
to the city under a contract covering sub- 
stantial services in addition to the furnish- 
ing of electric current. 


North Carolina 


Optional Gas Rate Schedules 
Are Offered 


T= Southern Public Utilities Company 
has announced a new optional schedule 
of gas rates, which has been approved by the 
commission and which will be effective for 
those customers who exercise their option, 
says the Charlotte Observer. This paper 
adds: 

“The new rates, as announced by Assist- 
ant Manager C. B. Miller of the Charlotte 
office of the S. P. U. Company are as fol- 
lows: First 300 cubic feet or less used per 
month, $1.50; next 4,700 cubic feet used per 
month, 15 cents per hundred cubic feet; next 
145,000 cubic feet used per month, 10 cents 
per hundred cubic feet; all over 150,000 cubic 
feet used per month, 9 cents per hundred 
cubic feet. 

“Mr. Miller explained that the existing 
rates will remain in effect for those who 
prefer to be served under them. The new 
rates, however, according to Mr. Miller, will 
effect a material saving to consumers who 
make full use of gas facilities. Under the 
new rate, the customer will hereafter pay 
only a dollar per thousand cubic feet on 
all consumption over 5,000 cubic feet per 
month, while the rate for all service above 
150,000 cubic feet per month will be billed 
at 90 cents per thousand cubic feet. 

“With the new rates available to all cus- 
tomers, officials of the company are anticipat- 


ing a much wider use of gas for domestic 
purposes and a very substantial increase in 
the use of gas for commercial and industriad 
purposes.” 


Sa 


Utilities Must Submit Contracts 
With Related Companies 


Leanna copies of all written contracts or 
agreements between electric, gas, or tele- 
phone utilities and holding, managing, or 
operating companies must be filed with the 
commission under an order pursuant to a 
recent law providing that all public service 
corporations, when requested by the commis- 
sion, shall submit copies of contracts of 
this sort. 

The law provides that the commission may 
disapprove any such contracts after hearing 
if, in its judgment, it is found to be unjust 
or unreasonable and designed or entered into 
for the purpose of concealing, abstracting, or 
dissipating the net earnings of the public 
service corporations receiving such services. 

The commission has also called for a report 
of all payments made to such other com- 
panies during 1930 or from January 1, 1931, 
to June 30, 1931, for services or property in 
connection with North Carolina operations, 
with statements of the character of service 
for which such fees were charged and the 
basis on which they were determined. 
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Ohio 


Voters Approve Renewal of 
Street Car Franchise 


7 HE renewal of the so-called Milner street 
railway franchise for a period of ten 
years, with certain modifications, has been 
approved by the voters of Toledo. There 
were 46,740 votes in favor while 14,179 votes 
were cast against the proposal. The Toledo 
Blade states: 

“Under the terms of the revised franchise 
the Community Traction Company will have 
the exclusive street car and bus transporta- 
tion rights within the city for the next ten 
years and amortization of the company’s 
property will be delayed for the same period 
of time. . . 

“The original Milner street railway ordi- 
nance became effective February 1, 1921. 
The ordinance was to be in effect for twenty- 
five years and one of the provisions declared 
that the company would have to start amor- 
tization of its property at the expiration of 
the first ten years. Under the terms of the 
revised draft, which was approved by the 
voters Tuesday, this amortization will be 
delayed for ten years, until 1941. The entire 
— will be in effect until February 1, 


“The revised ordinance provides that the 
Community Traction Company shall establish 
a 5-cent fare for school children, continue 
the l-cent fare for children under eight years 
of age, and attempt to work out some system 
of weekly fare rates or zone rates of fare 
which are expected to be lower than the 
present token fare rate. 

“The company further agrees, under the 
revised ordinance, to make any additional ex- 
tensions of time of the franchise which are 
approved by the voters. 

“The city is given the right, under the 
terms of the revised franchise, to require the 
Community Traction Company to make any 
extensions of service on new lines or better- 
ments of service on existing lines with the 
approval by the city council, the mayor, and 
the street railway board of control. 

“The Community Traction Company is 
specifically required, under the terms of the 
revised franchise, to install concrete paving 
bases underneath its tracks. 

“The new ordinance provides that the com- 
pany shall cancel $406,125 in notes which 
— issued to pay the deficit in the stabilizing 
und. 

“Other changes are contained in the draft 
of the revised franchise relative to the financ- 
ing and accounting system of the company.” 


Oklahoma 


Further Natural Gas Rate 
Reduction Is Made 


A> reduction of 10 per cent in 
natural gas rates in nearly fifty cities 
and towns served by the Oklahoma Natural 
Gas Corporation will become effective October 
Ist, as the result of an agreement between 
the company and the commission by which 
the latter will discontinue its investigation 
into valuations and rates of the utility, accord- 
ing to an announcement made by the commis- 
“sion, reported in the United States Daily. 
The Daily says: 

“This reduction is the second to be made 
by the Oklahoma company since Governor 
Murray directed the filing of ouster suits 
against the company and others on charges 
of violations of the anti-trust laws of the 
state. 

“The present initial rate for gas service is 
50 cents per thousand cubic feet, to which 
figure it was reduced from the maximum 
rates of 57 to 64 cents prevailing prior to 
July 1st in most of the cities served by the 
company. 


“Shortly after the filing of the ouster suits, 
the company offered to make a reduction in 
rates in consideration of dismissal of the 
suits. This offer was accepted, with the addi- 
tional agreement that the corporation commis- 
sion should proceed with its valuation case 
and fix permanent rates. The valuation case 
has been in progress before the commission 
since that time. 

“E. A. Olsen, executive vice president of 
the Oklahoma company, now has offered on 
behalf of the utility, according to the commis- 
sion’s announcement, to make an additional 
reduction of 10 per cent, effective October 1st, 
if the valuation proceedings are discontinued, 
and this offer has been accepted. 

“The new rates, the commission explained, 
will be 45 cents per thousand cubic feet for 
the first 100,000 cubic feet used each month, 
and 18 cents per thousand cubic feet for all 
excess. The gate rate will remain at 25 
cents. Additional information .was made 
available as follows: . 

“These rates will apply to all the munic- 
ipalities served directly except five, which al- 
ready, due to local conditions, have rates 
approximating those now to be established. 
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“The discontinuance of the detailed ap- 
praisal of the company’s properties and audit 
of its books will save many thousands of 
dollars for the state and the company, as each 
was making an independent survey. 

“Settlement of the Oklahoma company case 
will permit the commission to begin an imme- 
diate study of the property values and rates 
of the Lone Star Gas Company of Texas and 
its subsidiaries. The Lone Star Company 
charges an average rate of 75 cents per 
thousand cubic feet in twenty-six south- 

. western Oklahoma cities and towns.” 

A movement has been started in Tulsa, 
according to the Tulsa World, to have Gov- 
ernor Murray request an investigation of the 
action of the commission in canceling its 
investigation in consideration of the reduction. 
A resolution to that effect was adopted -by an 
independent movement for lower rates at a 
meeting held on August 18th. A resolution 
was also adopted in which Mayor Watkins 
and the city commissioners were requested to 
hold no more conferences with gas company 
officials on the subject of a new franchise. 
The sponsors of this movement hold that 
any proposal from the Oklahoma Natural Gas 


e 


Corporation should be made direct to the 
people without any initial effort to secure an 
official approval. 

ep 


City Insists Upon Franchise Rate 
Instead of Commission Rate 


T= city of Sand Springs has filed with 
the commission a petition asking that 
orders relative to gas rates in that city be 
rescinded and that the franchise rate of 20 
cents per thousand cubic feet be restored. 
The city alleges that the commission is with- 
out constitutional authority or jurisdiction to 
fix utility rates where a franchise exists. 

The supreme court has ruled on cases of 
a somewhat like nature but it is contended 
that this is the first time a direct attack on 
the jurisdiction of the commission has been 
made. It is also demanded in the petition 
that the Oklahoma Power & Water Company 
be compelled to make an accounting for all 
money received since the 20-cent rate was 
increased and to return overcharges to the 
gas consumers. 


Oregon 


Rate Reduction Declared to Be 
of No Benefit 


EDUCED light and power rates, announced 
R by the Portland Electric Power Com- 
pany and the Northwestern Electric Com- 
pany, have not resulted in satisfactory resi- 
dential and commercial rate reductions, ac- 
cording to City Attorney Grant of Portland, 
who has mailed his objections to Commission- 
er Thomas. He asks that the investigation 


by the commission into electric rates in Port- 
land be reopened. The Portland Journal in- 
forms us: 

“Grant says the city’s expert investigators 
now have had time to make detailed study 
and comparison of electric light and power 
prices before and after the cut ordered in 
July, 1930, and that they have been unable to 
find wherein actual reductions warranted by 
the evidence in the case at the original hear- 
ing, and promised by the power companies, 
have been made.” 


South Carolina 


Investigating Committee Sends 
Questionnaire to Utility 


HE South Carolina Power Rate Inves- 
tigating Committee, created by the 1931 
legislature, has sent a general questionnaire 
to all electric companies and has made a 
separate inquiry as to their practices in con- 
nection with the merchandising of appliances, 
says the United States Daily, which con- 
tinues : 
“The general questionnaire calls for in- 
formation upon the following matters: Cost 


and production data on hydroelectric plants, 
internal combustion plants and steam plants, 
distribution system cost, franchises, general 
information, general data on plants, list of 
cities in which company operates, properties 
leased by the company, load data, rate sched- 
ules and revenue, special contracts and rates, 
summary of energy bought and sold, trans- 
mission line data, and transmission system 
cost. 

“The committee, through its chairman, 
Thomas B. Pearce, announced that the in- 
quiry will include the matter of merchandising 
and that a letter has been sent to all electric 
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companies engaging in selling appliances, 
making the following inquiries: 

“1. Is your electrical merchandising busi- 
ness conducted on the same basis that an in- 
dependent business of like nature would be 
conducted—i. e., do you segregate your mer- 
chandising business operations from the pri- 
mary function of your business, namely, that 
of selling electricity ? 

“2. What were your total receipts from 
merchandise for each of the years commenc- 
ing with the year 1925 and including the year 
1930? Please classify your answer to this 
question into: 

“a. Small appliances not requiring special 
wiring installations; b, electrical refrigera- 
tors; c, washing machines ; d, electric ranges ; 
e, hot water heaters ; and f, others. 


“3. What expense did your company have 
in connection with the above-itemized mer- 
chandise in the stated years? Please subdi- 
vide as follows: 

“a, Cost of merchandise; b, store or other 
rentals; c, cost of selling ; d, installing; e, 
servicing ; f, advertising and other promotion; 
g, losses from repossessions and otherwise; 
and h, other costs not listed above. 

“4. To what account numbers were each of 
the above items charged, and what were the 
total charges to each account number for each 
of the stated years? 

“5. Do you believe that the present system 
of merchandising electrical appliances and 
equipment is productive of the best results 
from the standpoint of increasing the elec- 
trical load to your system?” 


Tennessee 


Rate Reduction Hinges on 
Natural Gas Plan 


HE Nashville Gas and Heating Company 
has asked the commission for approval 
of contracts, franchises, agreements, and 
charters of the Missouri-Kansas Pipe Line 
Company, the Kentucky Natural Gas Com- 
pany, and the Nashville Company for bring- 
ing natural gas into Nashville immediately 
from the western Kentucky fields. In con- 
nection with this proposal the company offers 
a reduction of gas rates for both domestic 
and commercial consumers. 
The utility plans that the consumers will 
receive the benefits of lower rates immediately 


following the completion of the installation of 
the equipment and pipe lines for transporta- 
tion between the Kentucky fields and Nash- 
ville. It is understood that the new scale of 
rates will slightly increase the cost for the 
occasional users, but will substantially de- 
crease the cost for the regular consumers and 
for commercial and industrial consumers of 
gas. 

Abnormal rates have been charged. in 
Nashville, according to the company, for 
many years because of an assessment by the 
city of 5 per cent of gross income levied 
upon the business of the company in addition 
to other heavy taxes and because of the large 
cost of manufactured artificial gas from coal 
and coke and fine grades of oil. 


Texas 


from enforcing an ordinance which would 
prohibit the rate increase without the city’s 


San Antonio Telephone Rate 
Case To Be Reopened 


HE San Antonio telephone rate case 

which has been in the Federal court for 
over four years will, according to the Hou- 
ston Chronicle, be reopened about September 
20th before Joseph Dibrell, master in chan- 
cery. The Chronicle says: 

“Tt appeared late last year that the case 
had ended with a victory for the Southwest- 
ern Bell Telephone Company, whose increase 
of local rates as much as 334 per cent caused 
the court contest. Soon after the telephone 
company raised its rates it obtained from 
Federal Judge Duval West a temporary in- 
junction restraining the city of San Antonio 


permission. Judge West then referred the 
case to Dibrell to take testimony, which was 
had at length. Valuation and earnings, of 
course, were the outstanding points at issue, 
the city contesting the company’s different 
bases. 

“However, the master finally submitted a 
report finding i in favor of the telephone com- 
pany. Meanwhile, Judge Lee Estes of Tex- 
arkana, to whom the telephone case had been 
referred for hearings, had died and the case 
went before Judge Edwin Holmes of Yazoo 
City, Miss. Judge Holmes was about to or- 
der final judgment in favor of the phone com- 
pany when the Supreme Court of the United 
States gave a decision in a telephone rate case 
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appealed from Illinois which Judge Holmes 
decided, upon application of the city, war- 
ranted reopening of the local case for further 
testimony. In the Illinois case the high court 
decided in effect that long-distance toll earn- 
ings were to be considered separately. 

“This ruling revived the city’s hope of suc- 
cessfully combating the rate increase which 
has prevailed for nearly five years.” 


* 


‘Referendum on Telephone Rates 
Is Turned Down 


EFERENDUM petitions signed by more than 
R 10,000 persons and calling for reductions 
in telephone rates in Houston have been re- 
jected by the Houston city council. This ac- 
tion was on advice by the city legal depart- 
ment that ordinances prescribing rates to be 


charged by public utilities are reserved from 
and not sybject to referendum, and that the 
city council cannot legally submit such rate 
ordinances to popular vote. The petitions 
asked for reduction of business rates from 
$9 to $6 and residential rates from $4 to $2. 

The Southwestern Bell Telephone Com- 
pany about ten years ago secured a Federal 
court injunction restraining the city from 
lowering rates. That injunction, it is said, is 
still in effect, and the sponsors of the petition 
have stated that they would request the city 
legal department to work on getting the in- 
junction dissolved. 

A. L. Edmondson, division commercial 
superintendent, is quoted in the Houston 
Chronicle as saying that the company could 
not reduce rates because it is not making and 
has not made for some time anything like 
a fair return on the investment. He declared 
that the rates are more than fair to the sub- 
scribers. 


Virginia 


Gas Rate Reduction Is Tabled 
by City Committee 


, utilities committee of the Richmond 
council on August 28th tabled a proposed 
gas rate ordinance which would reduce the 
rates for users of from 10,001 to 100,000 cu- 


bic feet from 80 cents to 65 cents per thou- 
sand feet. One of the councilmen announced 
that he would introduce an ordinance pro- 
viding for a reduction in the rate to consum- 
ers of from 2,000 to 10,000 feet from $1.26 
to $1 per thousand and a reduction to users 
of from 10,001 to 990,000 feet from 80 cents 
to 65 cents per thousand. 


West Virginia 


Attack on Natural Gas Rates 
Is Started 


A COMPLAINT was filed last month by the 
city of Wheeling to obtain lower rates 
from the Natural Gas Company of West Vir- 
ginia. The commission then ordered the com- 
pany to file its answer. An appropriation of 
$50,000 was made in the 1931-32 city budget 
for expenditures to be incurred in the cam- 
paign for lower rates. 

The present rate in old Wheeling is 52 
cents per thousand cubic feet of gas with a 
2-cent discount for prompt payment. This 
compares with a rate of 45 cents with a dis- 
count of 5 cents that is being charged in 
Warwood by the Manufacturers Light & 
Heat Company. A reduction in the rates of 
the latter company was also to be sought. 

The city is prepared to invoke an agree- 
ment which was entered into in June of 1924 
permitting the company to increase its rates 


for a stipulated period. According to the 
Wheeling News: “This agreement was the 
solution of the utility’s petition to the public 
service commission for an increase in its rates 
during the alleged gas shortage of the winter 
of 1923-24. In return for the agreement to 
a natural gas rate increase for domestic con- 
sumers the company agreed to dismissal of 
its pending petition without prejudice. 

“The agreed rate was stipulated to expire 
with the meter reading of December 15, 
1927, and the city, in its fight before the pub- 
lic service commission, is prepared to charge 
that the natural gas utility has charged an 
illegal and exorbitant rate for past three 
or four years. 

“In return for the increase which sent the 
price of gas from 40 cents to 52 cents per 
thousand cubic feet the petitioner utility 
promised to expend the added revenue in 
improvement of its service and increasing its 
supply of natural gas for domestic consump- 
tion in Greater Wheeling.” 
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The Latest Utility Rulings 





Small Return Allowed to Utility 
Irregularly Managed 


Ep of the reasons why it is im- 
possible for regulatory authorities 
to establish a hard and fixed percentage 
of return as lawfully reasonable was 
clearly demonstrated in a recent opinion 
of the Connecticut commission in re- 
ducing the rates of an electrical utility 
in that state upon petition of the utility’s 
patrons. The company conceded that 
its rates were too high, but contended 
that they should be reduced so as to 
produce an annual return of not less 
than 8 per cent upon a rate base of 
$300,000. After throwing out several 
claimed allowances, the commission 
fixed the fair value of the company’s 
property for rate-making purposes at 
$235,000, and then proceeded to reduce 
the rates calculated to yield only ap- 
proximately 5 per cent return on the 
rate base so fixed. Commenting upon 
this allowance, the commission’s opinion 
stated : 

“Upon consideration of the financial his- 
tory of this company and the foregoing 
principles, the commission believes that the 
fair return to this company should not ex- 
ceed 5 per cent on the aforesaid value of 
$235,000, and that in fixing an allowance 


for depreciation, the same should be re- 
duced to an amount less than might other- 
wise be proper in view of the present ex- 
cessive reserve maintained by the com- 
pany. In allowing a 5 per cent return it 
is not to be understood that the commis- 
sion regards such a return in rate cases 
generally as adequate, and it is only the 
peculiar circumstances applicable to this 
case and outlined above that warrant, in the 
commission’s opinion, the allowance of a 
rate of return as low as 5 per cent.” 


Evidence reviewed by the commission 
seemed to indicate that the company 
had, since 1922, paid never less than 10 
per cent dividend on common stock, and 
as much as 30 per cent dividend in 
1930. This evidence also seemed to 
show that property retired as no longer 
used or useful in the public service had 
not been deducted from the fixed 
capital investment, and that, in view of 
the company’s high state of mainte- 
nance, replacements of property had 
generally been improperly charged to 
operating expenses rather than deducted 
from the fixed capital investment and 
charged against retirement reserve. Re 
Clinton Electric Light & Power Co. 
(Conn.) Dockets Nos. 5601, 5612. 


e 


Corporations Have Greater Liberty than Individuals 
under New York Law 


B Y a peculiar evolution of regulatory 
jurisprudence § 27 of the New 
York Transportation Corporations Law 
authorizes a telephone ‘corporation 
(and a telephone corporation has been 
held not to include an individual) to 
construct and maintain lines over public 
highways or underground in any munic- 
ipal corporation in the state. But be- 
fore such lines can be laid underground, 


permission must be secured from the 
proper authorities of the municipal cor- 
poration. It is not necessary, therefore, 
for a corporation to secure a_ local 
franchise before applying to the New 
York Public Service Commission for 
authority to engage in telephone opera- 
tion unless it intends to lay its wires 
underground. 

When Mrs. Cassie E. Tooke asked 
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for authority to transfer her small rural 
system in Madison county to Donald F. 
Davison, Commissioner Neal Brewster 
raised the point that the petition could 
not be granted because there was no 
evidence that Mrs. Tooke had local 
franchises and Mr. Davison as an in- 
dividual could not enjoy the exemption 


of the Transportation Corporations 
Law. Accordingly, a new corporation 
was formed July 10, 1931, calied the 
Midstate Telephone Company, Inc., to 
which Mr. Davison assigned his option 
to purchase Mrs. Tooke’s property and 
the petition was approved. Re Tooke 
(N. Y.) Case No. 6800. 


A Federal Court Restrains the Montana Commission 
from Fixing Minimum Rates 


most far-reaching decision of reg- 
ulatory importance was hand- 
ed down by a statutory Federal district 
court on August 22nd in Montana. 
The court’s opinion, written by Judge 
George M. Borquin, sets aside an order 
by the Montana Public Service Com- 
mission (which was subsequently sus- 
tained by the Montana Supreme Court) 
fixing the minimum rate which the 
Great Northern Utilities Company 
might charge for gas service in the city 
of Shelby. 

The commission’s order had been 
predicated upon the right of the state, 
in the exercise of its police power to 
fix rates of public utilities, to deter- 
mine minimum as well as maximum 
rates in order to prevent the eco- 
nomic waste and sometimes disastrous 
consequences that attend rate wars and 
cut-throat competition between differ- 
ent utilities operating in the same com- 
munity. 

The Federal court’s opinion concedes 
the validity of the Montana statute dele- 
gating regulatory powers to the com- 
mission of that state, but held that the 


e 


commission’s order was invalid because 
it tended to restrain free trade and 
competition, and to violate the constitu- 
tional contract rights of the utilities in- 
volved. Judge Borquin’s opinion stated 
in part: 


“Whether regulation is reasonable always 
depends upon circumstances. There may 
be, and it is assumed there are, good and 
valid reasons to justify fixing minimum 
rates, and when the field affords room for 
their application with resultant fair re- 
turns to all occupying it, such rates and 
the order are reasonable and valid. But 
when the field is limited, and reasonable 
rates will afford fair returns to but one, 
and two occupy it, the law of self-preserva- 
tion and survival of the fittest invokes the 
right of competition to the last extremity ; 
and any minimum rate and order which 
would prevent the struggle and condemn 
the rivals to the ordeal of slow starvation 
is unreasonable and void. In such circum- 
stances the state must prevent competition 
for patronage and not merely competition 
in rates.” 


Circuit Judge William H. Sawtelle, 
of San Francisco, dissented from Judge 
Borquin’s opinion. Great Northern 
Utilities Co. v. Montana Public Service 
Commission (U.S. Dist. Ct.). 


The West Virginia Water Power Act Is 
Held Unconstitutional 


HE West Virginia Water Power 
Act of 1929 authorizes the public 
service commission of that state to 
grant a water power license after deter- 
mining upon hearing that the advan- 


tages to the public of any expected 
project will exceed the disadvantages. 
So far, so good; but the act goes on 
to provide that the governor of the 
state shall be a member of the commis- 
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sion in such proceedings, and that there 
shall be a right of appeal from the com- 
mission’s order to the circuit court with 
a trial de novo and an appeal therefrom 
to the state supreme court of appeals. 
Last winter in the West Virginia 
Law Quarterly, Professor James W. 
Simonton, of the University of West 
Virginia, vigorously attacked these pro- 


visions as unconstitutionally conferring. 


legislative powers upon both the execu- 
tive and judicial departments of the 
government. Subsequently, a proceed- 
ing was instituted by interested citizens 
to set aside an order of the West Vir- 
ginia commission granting power li- 
censes for dams on the Cheat river. 
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The supreme court of appeals has 
not only sustained the constitutional ob- 
jections to the provisions regarding the 
membership of the governor and the 
appeal to the court, but has decided 
that, by virtue of them, the entire act 
is null and void. It might be well to 
note that the court’s objection to appel- 
late review was not directed against 
appellate proceedings per se, but against 
appellate trial of issues de novo where- 
by the appellate court might determine 
anew legislative facts without regard to 
the findings of the public service com- 
mission. Hodges et al. v. Public Service 
Commission, et al. (W. Va. Sup. Ct. 
App.) No. 7014. 
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A New York Electric Company Need Not Pay for Changing 
of Service Switches 


RIOR to July 1, 1930, the Brooklyn 
Edison Company had a regulation 
in effect known as the “multiple tenant 
rule” which provided that where the 
installation of meters (in premises con- 
taining more than one tenant) for addi- 
tional tenant customers necessitated the 
installation or changing of a service 
switch controlling the connection or dis- 
connection of all meters, the switch 
should be installed (and incidentally 
paid for) by the company. After that 
date, however, the regulation was re- 
vised so as to make the consumer re- 
sponsible for making any changes in his 
wiring, service, or meter equipment 
made necessary by an increase or de- 
crease in his installation. 
Recently the commission was moved 
- by repeated complaints to make an in- 
vestigation into the reasonableness of 
the revised regulation. The complain- 


ants objected that where a_ service 
switch which has been sufficient to 
function for a certain number of ten- 
ants is found, upon the installation of 
service for a new tenant, to be inade- 


e 


quate to carry the increased load, it is 
necessary for the newcomer to install a 
new service switch of a capacity to 
provide for all of the service on the 
premises. The company, however, ob- 
jected that the service switch was of 
no use at all to the company itself, 
but was solely for the safety and con- 
venience of the consumer and required 
by the electrical code of the city of New 
York. 

The New York commission, in an 
opinion by Commissioner Van Namee, 
agreed with the company and dismissed 
the complaints, pointing out that the 
service switch was part of the custom- 
er’s wiring system for which the com- 
pany ought not to be made responsible. 
The opinion suggested that any in- 
equality thrust upon a new customer 
required to install a switch of capacity 
to serve all the rest of the tenants was 
not a matter of concern to the utility, 
but rather a matter for adjustment be- 
tween the new tenant and his landlord. 
Re Brooklyn Edison Co. Inc., et al. 
(N. Y.) Case Nos. 6733, 6736. 
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A Street Railway Company’s Fares Are Cut Following a Cut 
in Its Tax Liability 


ast June the New York Transit 

Commission permitted the receiv- 
er of the New York & Queens County 
Railway Company to increase fares 
from 5 to 6 cents for a 6-month period 
from July 1 to December 31, 1931, 
in order to meet an emergency in the 
form of a liability for deferred taxes 
including interest. The total liability 
claimed and sworn to by the receiver 
upon which the commission relied was 


$359,905.10. 


Subsequent to the increase, however, 
the receiver through litigation succeeded 
in having the deferred taxes and inter- 
est reduced by $200,203.15. In view of 
this reduction of the company’s liability, 
Chairman Fullen of the transit commis- 
sion ordered that the increased rate 
order of June 24th be rescinded and 
that the 5-cent fare be restored, effec- 
tive August 16, 1931. Re New York & 
Queens County Railway Co. (N. Y.) 
Case No. 2727. 


e 


Other Important Rulings 


oe Maine commission has dis- 
missed without prejudice to sub- 
sequent renewal a petition of certain 
municipal officers of the city of Portland 
for an order directing the alteration of 
a highway bridge over the tracks of the 
Portland Terminal Company, and ap- 
portioning the cost incidental thereto, 
where there was not sufficient evidence 
submitted to show the reasonable cost 
of such authorization, the financial con- 
ditions of the parties involved, or the 
need of the alterations from the view- 
point of public convenience and neces- 
sity. Re Portland Terminal Co. (Me.) 
R. R. No. 1717. 


The Wisconsin commission, in deny- 
ing the application of the Yellow Cab 
Company and granting the application 
of John F. Schenk for certificates to 
operate bus lines between Wisconsin 
Rapids and Nekoosa has, where one of 
two rival applicants for certificates to 
operate as motor carriers failed to se- 
cure the approval of the authorities 
of municipalities involved in the pro- 
posed operations, under the law (Chap. 
194.11) no choice but to deny the peti- 
tion of such applicant and to grant the 
certificate of the applicant successful in 
securing such local approval. Re 
Yellow Cab Co. et al. (Wis.) 2AT-1, 
2AT-12. 


The Ohio commission has substan- 
tially modified the application of a 
motor freight carrier for authority to 
put into service additional equipment 
of ten 2}-ton trucks and fifteen 5-ton 
trailers which represented an increase 
over the carrier’s existing equipment of 
300 per cent. The commission said 
that it was not ready to subscribe to the 
principle that motor trucks should be 
permitted to make unlimited inroads 
upon rail lines. However, in view of 
the fact that there was evidence of 
necessity for some increase in motor 
freight equipment as the result of the 
recent abandonment of interurban rail 
service between Cleveland and Mans- 
field, the commission authorized the 
company to put into service two tractors 
and two trailers to be used only in the 
territory formerly served by the aban- 
doned interurban rail line. Re Cleve- 
land, Canton & Columbus Motor 
Freight Co. (Ohio). 


The Pennsylvania commission has 
ordered the Towanda Water Works to 
build an additional reservoir of not less 
than 11,500,000 gallons capacity in 
which a reserve supply of fresh water 
could be available, where evidence 
showed that the company was operating 
close to its present capacity and had 
only a reservoir of stagnant water for 


381 





